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TEXAS SUPREME COURT
ADVISORY BOARD MEETING

September 12, 1986

CHAIRMAN SOULES: I want to thank each
and evéry one of you for being here today for our
ﬁeeting. And I know how difficult it is for each
of you to arrange schedules to come here for a.
two-day meeting. And we've had -- I beiieve, this
is the fourth one now in a little over a year.

So, we've taken an awful lot of your time. f
think it's been very productive. y

We've submitted many rules to the Supreme
Court. We've given a lot of other rules, many
more rules, careful consideration. The
;transczipts have been produced. The pers;ns who
havg proposed rules changes or asked us to look a%
problems that they saw in the rules -- those being
people, judges, lawyers, interest groups like
process servers -- have all been in each case
where we have passed on a rule either to recommend
it be rejected or recommend that it be approved
with some change or approved as submitted -- each

of those individuals that sought our review has

been written to and the copy of the transcript

512=4874~R427 SHUDPREME COIIRT RIFPARTERG CUHAUTT.A RATDA
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r&ages that contain the debate on that suggesticon
have been sent out to them.
So the public of the state and particularly

the judiciary &nd the lawyers who have sought our

~review know the extent to which we have taken our

time to look at these things, and you have taken
youf time to lébk at theif suggestiéns. And
tﬁat's vefy ihéortaﬁt and thank you for all ycur
wofk Qé to now. |

Justiée Wailace, dié you have anything you
wanted to say to the group asseﬁbled here as)ke
convene? )

JUSTICE WALLACE: Just one thing. I'a

like to introduce Roxanne Cofer, the young lady

,there with her back to the wall. We have stearted

&n intern program with the various law schools

around the state. Roxanne is from Texas
Scuthern. We have anoiher young man from UT who
is going £0 be Qorking with my office.

We have four four-drawer file cabinets over
in our library containing all the records of this
committee since it first started in 1941 andéd those
records are in various orders of array and

disarray.

We had a young man from Pepperdine who worked

ST 27_ A7 A_2A727 CTINDDLT 7ANATTDM DT DHhHATYMIT DO AITAITTDT A DAMDC
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5
one summer, then Guy Allison's son worked with us
one summer. And we ha;e had two young ladies from
UT who worked here in the summer, and now we have
these two this semester.

What we're trying to do is get all of those
records in form in which they can be copied and
forwarded to every branch of the state library
afound the state. ‘; understand there's roughly 20
of them. The requests that come to my office are
really a full-time job almost.

I explain to the lawyers we just don't ﬁave
time to do research on the history of these rules

for them. And as soon as we can get these rules

in the form that it can be useful to the lawyers

and judges, then we're going to attempt to get

.them copied and distributed around the state where

mosp of the lawyers will have access to the

complete history of these rules and they can do

their research themselves.

And so I just wanted you to meet Roxanne, and

I asked her to come over and sit in on the

committee a while and see how all that stuff is

generated that she's éoing to be working with.
CHAIRMAN SOULES: Thank you, Judge.

Pirst order of business, I guess, is to review the

512-474-5427 SUPREME COURT REPORTRERS CHAUFT.A RATRS
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minutes that were mailed out. The minutes that
are on pages 2 through 11, I believe, of this
material.

Does everyone have a booklet of materials?
They're in boxes. If anyone doesn't have one, if
you'll'raise your hand, I'll get one for you.
Ckay. I did receive from Newell some suggestion
fﬁx changes, and as always, he was exactly right.
We needed to make those changes, and I think
they're in here; Are there any other changes ﬁo
the minutes of the May 15, 16 and 17 meetingé

MR. SPIVEY: Can you give me just a
second?

CHAIRMAN SOULES: Pardon?

MR. SPIVEY: Just a second.

CBAIRMAN SOULES; Yes, sir.

MR. SPIVEY: Luke, I don't see in
there a reference to the final vote on the
advisory rules. Is it in there? 1Is that
reference in that =--

CHAIRMAN SOULES: The Administrative
Rules?

MR. SPIVEY: Yes.

PROFESSOR EDGAR: It's at the top of

page 7, I believe.

812-474-5427 SHPREME CONRT REPORTRRSK CHAVYRI.A RATEQ
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MR, SPIVEY: No.

CHAIRMAN SOULES: It would be after
the first day.

MR. SPIVEY: It was at the end of the
meeting is when I recollect the vote was taken on
that. There was a motion early on and it was
called --

JUDGE THOMAS: At the top of page 6.

PROFESSOR EDGAR: At the top of page
7, 007.

CHAIRMAN SOULES: Oh, it is. It's at
the top of page 7 in these materials, which is

page 6 of the minutes, and that's why I wasn't

being able to follow. Page 6 of the minutes is on

page 7 of these materials.

MR. BRANSEON: It looks like some of
the‘language was abbreviated, but it got the point
across.

MR. SPIVEY: If Mr. Branson will
accept it, it's all right with me.

MR. BRANSON: I accept it.

CHAIRMAN SOULES: Well, the remarks
are in the record I assure you. They're in the
transcript of the record verbatim. Is there a

motion to accept the minutes, approve the minutes

512-474~-5427 SUPREME COURT REPORTERS CHAVETLA BATRS
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as they are submitted here?
MR. BRANSON: So moved.
CHAIRMAN SOULES: Second?
PROFESSOR BLAKELY: Second.
CHAIRMAN SOULES: All in favor, say
*1I." Cpposed? Theyfre approved.

Some of the most importamt work we'll do at
tﬁis session is to take a look at the charge
rules, but I certainly want to wait until David
Beck 1is here, if at all possible, but I do want to
do that this morning.

And, Chief Justice Pope, I'm certainly"
pleased that you were able to be here with us

today particularly because of your interest in the

Court's charge rules and then just generally

~because your presence always helps us so much.

But we will do that sometime this morning.

(Off the record discussion
(ensued.

CHAIRMAN SOULES: So, we'll postpone
that at least until a little bit later in the
morning to give David Beck a chance to get here.
He is the one that has led the reporting on ihat

up to now.

512-474-5427 SUPREME COURT REPORTERS CHAVFEILA RATERS
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Broadus, how do we stand on the Supreme Court
facilities work?

MR. SPIVEY: I need to defer to Harry
Reasoner on that.

MR. REASONER: Well, I need to defer
to somebody else, Broadus, if you have somebody in
mind.

MR. SPIVEY: We did meet and I had a
proxy there. I was informed about the meeting and
I think, Harry, if I'm correct in summing this up,
that it was the belief that it would not be in the
best interest of the Supreme Court with the

legislative meeting at the time it is to try to

make a recommendation that might incur more

financial involvement. I don't have that

.correspondence with me and I'll get that later and

givg you a report on it.
CHAIRMAN SOULES: Okay. Thank you,
Broadus.

Judge Thomas, you had some rules that =-- rule
changes that you brought in, and I think you've
distributed those, have you, to the group or have
they been passed around?

JUDGE THOMAS: The ones that were

here; some may not have the copies. I think you

R12~474~-5427 SUPRFME NIRRT REPARMERA AUAVET.A RAMDC




10

Il

12

13

14

15

16

17

18

19

20

21

22

23

25

10
have plenty of copies up there.

CHAIRMAN SOULES: Let me just pass
these around. They start out with Rule 8.

PROFESSOR EDGAR: I'll pass them out.
Does Judge Wallace have one?

CHAIRMAN SOULES: Let me give him
one.

JUSTICE WALLACE: Thank you.

JUDGE THOMAS: Luke, according to what
I perceive to bé the instructions of the committee
in May, the Rule 8 has been rewritten and wiil
become a rule called 'attorney—in-chaxgg.' *And I
tried to be as specific as I could about
designation of the attorney in charge, who would
designate and what would happen if no one did.

CHAIRMAN SOULES: Well, the whole Rule
8 is awkward language. This is =~ I believe this
-~ Judge, as I read it, this pretty much follows
what the committee sought to do or giving you
direction to do, does it not?

JUDGE THOMAS: Yes. I think that I --
frankly, I did go a little further when I added =--
the language that I had taken down from the
commiftee really did not say who would do the

designation and so I threw in that ®"designated in

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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writing by such party and filed with the Court.”
And that was not langu;ge which we had talked
about at the May meeting.

MR. REASONER: Do you contemplate that
the client would actually sign something?

JUDGE THOMAS: No. What I wanted to
make sure is that someone on behalf of the client
cbuld designate thellead attorney.

CHAIRMAN SOULES: Let's see. What
Harry is concerned about is it's designated in
writing by such party.

JUDGE THOMAS: Yes.

CHAIRMAN SOQULES: You're concerned

that that might be construed as meaning that the

party has to sign a designation.

MR. REASONER: (Nod affirmative).
Isn't that taken care of with the last sentence,
though?

CHAIRMAN SOULES: The last sentence
helps with that.

MR. BRANSON: Luke, could you tefreéh
our recollection of what we're trying to cure with
this?

CHAIRMAN SOULES: We're going at the

¥

problems raised by Ray Hardy, and they're on page

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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13 of the materials here.

JUDGE THOMAS: Who do you notify; and
who is responsible; and who is in charge; and
where do notices get sent?

MR. BRANSON: But this rule would be
relati§e solely to mail, not such things as when a
case is called for trial, what lawyer shows up to
tfy it, or would it?

MR. SPIVEY: I think it would help me
if I knew a little bit more about that,
specifically, what the change in Rule 8 is téying
to address. I don't get a clarification frvm Mr.
Hardy's letter to Judge Wallace what his specific
problems are.

CHAIRMAN SOULES: Well, of course, the

-first one is that it says, "The attorney first

emp}oyed shall manage the case.”™ How do we know
who is first employed?

MR. SPIVEY: Yes, but --

CHAIRMAN SOULES: Or how does Ray
Hardy or a judge know who is first employed? The
way this rule would operate, that Judge Thomas has
proposed, is that the attorney that first signs
the pleading for a party is the lead counsel.

MR. SPIVEY: I don't have any problem,

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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13
let me make myself clear, with the wording. It
seems all right. I've got a couple gquestions.
But I'm just wondering, if you're going to change
the rule, what are the specific problems that have
been experienced under the rule? Why do you need
to know who is going to be --

JUDGE THOMAS: Okay. As I understand
if, it has to do stiictly with notice and who gets
a.notice of what, whether it be a -- one of those
magic little "if you don't do\something, we're
going to dismiss it for_want of prosecution"‘énd
so forth, and exactly to whom are those notices

sent?

MR. SPIVEY: I think I understand what

his problem is. Let me verbalize it, then. 1Is it

-Mr. Hardy does not want to send notices to all

coupsel of record, simply to each party, and that
being to the attorney in charge for each party?

CHAIRMAN SOULES: AJudge Thomas?

JUDGE THOMAS: That's the way I
understand it.

MR. SPIVEY: But what I'm really
concerned about, what I don't find in his letter,
is some statement about what kind of a problem

that is, because we may create more of a problem

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14
by addressing Mr. Hardy's problem in the sense
that everybody, I think, nowadays is involved 1in
multiple-party cases where you have multiple
attorneys for a client, and one of the things that
saves some of us poor practitioners from
malpraétice is the fact that our co-counsel gets
notice and instead of searching through all of our
hSnds, that one of them catches it.

CHAIRMAN SOULES: Are you suggesting,
then, that every counsel for every party be
served?

MR. BRANSON: What's the down s<ide of
this?

CHAIRMAN SOULES: Well, just the

paperwork.

MR, MCMAINS: Expense, I imagine.

CHAIRMAN SOULES: Yes.

MR. SPIVEY: Well, you know, we See --
I'd 1like to hear from Harry or somebody on the
defense side because I would gamble that they
experience some of the same problems that we do,
and if the clerks really have an overwhelming
problem, maybe we ought to make a change to

accommodate them.

I personally prefer that everybody get

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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15
notice, every counsel whose name appears of
record, but if that's just an overwhelming =-- if
it really is an overwhelming problem, I've got é
problem with addressing it.

CHAIRMAN SOULES: Every counsel of
record would include every lawyer in a law firm
who ever signed anything that went of record
b€cause they are thén counsel of record. In othner
words, if 10 of the lawyers in my law firm at one
point or another signed a notice to take a
deposition, another one signs a different noéice
to take a deposition, another one sends out

interrogatories, every time those are filed,

they're counsel of record, and I don't need 10

copies in my office.

MR. SPIVEY: I agree with you, and I
thipk we ought to address that problem.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir, Bill.

PROFESSOR DORSANEO: Related to that
problem, many firms have gotten into the habit of
having the firm sign and have the attorneys sign
underneath in some sort of a representative
capacity. I've always wondered whether there was

any authorization for that at all or whether that
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signifies anything at all. It's part of the same
problem, especially when lawyers go from one firm
to another firm during the time period that the
case is pending. What happens under those
circumstances? I think we really do need to deal
with tﬁat.

MR. BRANSON: You know, Luke, along
tHat line, though, it's not bad sometimes to have
notices to one or two lawyers who in the same firm
are working on £he trial because it's pretty easy
within a firm to file -- to kind of be in limbo
between one or two lawyers who are working »n it
and each think the other is taking care of the
problem. I see that more in defense firms than I

do in plaintiffs firms. But I've sureigiven some

{notices to some lawyers that things didn't get

done because they thought one of their associates
was handling it.

CHAIRMAN SOULES: Is there a
response? I mean, where does that responsibility
lie? Does it lie with Frank who should send
multiple copies to the defense? Does it lie with
the clerk for him to straighten out those failures
to communicate? Or where do =-- how does that --

how should that be handled? Harry?
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MR. REASONER: Well, you know, just
reading Ray Hardy's letter -- and I don't know
whether there's been any discussion with him or
not -- he doesn't suggest an admininstrative or
cost burden in sending a notice to one lawyer. We
have long had in the Federal Courts in the
Southern District of Texas an attorney-in-charge
rﬁle, which I'm afréid I can't recall verbatim but
I.think it's somewhat different than that -- but 1
had understood the purpose of it, Broadus, was not
-- I think that they continue to give noticelto
all firms that appear in a matter, but they use

the attorney-in-charge concept so that if there

are any immediate hearings or something that there

is one person that the Court can discharge his

.responsibility by calling and saying we're going

to pave a restraining order, sanctions, et
cetera. But as far as written notices, I think
they mail them to all attorneys of record.

Now, the Southern District does not permit
the discretion -- it seems to me the last sentence
of this rule may cause more of a problem, Judge,
than ameliorate anything. You know, we frequently
get pleadings signed by multiple lawyers and --

you know, I mean, it's not uncommon to have three
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or four lawyers sign pleadings. So, the way it's
presently written, I think that we wouldn't be
advancing the ball.

But I think in the Southern District, you are
simply required to file a designation of attorney
in chaige when you answer and when you file a
petition. I've not known it to cause any
pfoblems.

JUDGE THOMAS: I remember -- or my
notes indicated'from the May meeting there was
some concern by the committee of what would Happen
if no one decignated. .

MR. REASONER: I don't really think

it's a real world -- I mean, I've never heard of

anybody having a problem because of that. I mean,

~you might be reprimanded by somebody for not

complying. But at least in the Southern District
of Texas, they give notice to the people -- at
least one notice to each firm on the pleadings, as
far as I know.

PROFESSOR EDGAR: Luke, in looking at
-- in.kind of picking up on what Harry was saying
in somewhat a different light, Rule 8, as it is
now cast, is directed to the problem that you

mention. That is, if the Court needs a hearing,
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who is going to be the lead counsel, who can the
Court contact, that type of thing, because it
says, "the attorney first employed shall be

considered leading counsel in the case and, if

' present, shall have control and management of the

case unless a change is made by the party."
Whereas, this proposed Rule 8 seems more
dfrected to whom thé clerk should direct
information as distinguished from lead counsel.
It seems to me like they might have two different
purposes, and I'm not sure that Rule 8 as it;s now
proposed really covers the =-- eveﬁ if we wanted to
use it, really covers the situation that is now
covered by the current rule.

CHAIRMAN SOULES: Frank Branson.

MR. BRANSON: Eadley, how would you
env?sion under the proposed amendment, the
following~pfoblem to be handled? Let's say Harry
has a case come in and he turns it over to one of
his associates but he intends to try it, and his
associate is virtually in charge of discovery, énd
he is designated the attorney-in-charge. As the
case approaches trial, Harry is out of pocket, the
associate is available for trial. Would that be

handled the way it is under the current Rule 8 or
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would this affect that in any manner?
PROFESSOR EDGAR: Well, it seems to me
that the attorney =-- as this now reads, Linda, and

I think it was your intention, was it not, that

the attorney that apparently signed the original

pleadiﬁg -- I presume that'é the same person that
engaged in the discovery process -- would be the
aftorney in charge until a subseguent designation
was made. That's the way I would read the
proposed rule.

MR. BRANSON: Can there be more éhan
one attorney in charge? °

MR. REASONER: Not the way it operates
in the Southern District of Texas.

CHEAIRMAN SOULES: Broadus.

MR. SPIVEY: The problem I think this
doe; address is the problem of multiple attorneys
for one client. For instance, most recent =-- I
can think of three cases where a single defendant
has had three attorneys who apéeared of record,
all different firms. I can see where a notice to
a single firm would be adequate, but it just seems
to me that if you have three different firms
representing a party, you would want

representation.
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Same thing with the plaintiffs, it's not
unusual to have multiple plaintiffs all file under
the same petition. And I guess you would --
designated as one-party plaintiffs and would only
4 get six strikes, usually, but certainly each of
those attorneys are handling perhaps different
aspects of the case.

MR. REASONER: But I think in that
latter case, Broadus, this rule wouldn't affect
you. Each of you would be an attorney-in-charge
for your party. |

/ MR. BRANSON: So you can’ﬁ have more
than one attorney-in-charge.
MR. REASONER: Not per party. I
B thought youw had said six different plaintiffs.
| MR. SPIVEY: Well, that's one
instance, and ﬁhen the more -- you know, the other
instance, as I said, is where a defendant answvers,
and then later on another lawyer answers also.
And as I mentioned, we recently had one where they
had three and had legitimate reasons, had a
primary and excess and then the fellow had an
individual lawyer, and each of them had a burning

interest in the case. I'd just assume, of course,

only one of them get the notice. But it seems to
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be fair that they all three get a notice.

CHIEF JUSTICE POPE: Mr. Chairman?

CHAIRMAN SQULES: Justice Pope.

CHIEF JUSTICE POPE: Does anybody in
the world have any trouble with this other than
Ray Hardy? 1Is this a problem out in the law
practice? What this means is that every time you
file a petition, you've got to file some more
paperwork, just more paperwork. And Ray Hardy's
concept really‘is to have an ll-story building
full of 11 stories of electronic equipment. lBut
he's got more equipment and more people and*°you
get less information out of that office than
anywhere. And I just wonder if this is a
problem. We're trying to keep things simple.

MR. BRANSON: Justice Pope, they speak
of }ittle else in Paducah.

CHIEF JUSTICE POPE: What?

MR. BRANSON: They speak of little
else in Paducah.

JUDGE THOMAS: Luke, you know, I agree
with Justice Pope. What we had before us in May
was a recommendation, and if you recall, what we
did was -- that was the one that threw in all of

that language about "the attorney so designated
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would attend or send a fully authorized
representative to all hearings, conferences and so
forth in the trial,"™ and we struck all of that
language.

CHAIRMAN SOULES: That's on page 17 of
the materials.

JUDGE THOMAS: We never really
addressed -- you knbw, what we started doing was
destroying the -- what they had proposed, but
never really discussed philosophically whether or
not we needed to do anything.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: Bill.

PROFESSOR DORSANEO: As I see it, we

have two separate problems from the discussion,

:though. We have the question of who should get a

not}ce. And the other guestion is the question of
who should be lead counsel for other purposes.

For example, if we required -- within a firm
when there are multiple signatures on the original
petition or one of the lawyers to be designated.as
the lead counsel, that could have certain
consequences when the case is called for trial,
the availability of that counsel might be an

important thing.
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If we don't have someone designated lead
counsel, presumably, those matteis are up in the
air and I guess it would be -~ any of those
lawyers would bg subject to being called down to
trial. I don't know if I'm making the point
clearly, but there are other purposes for having
one of the lawyers be designated as the chief -~
MR. SPIVEY: Are you saying --
PROFESSOR DORSANEO: -- than notice,
and I don't -- for notice pufposes, my view is
that all the lawyers ought to get notice. Bdt for
other lead counsel purposés, there is more °
involved and our rules don't address that, I don't
think.

MR. SPIVEY: Are you saying that if

;you designate a lead counsel, then he would be the

one put to trial? I mean, as I understand it, the

judge can put you to trial even if you're in --

like in another trial, if there is anybody else in

your firm to try it or another counsel of record
to try it.

PROFESSOR DORSANEO: In our part of
the world, that may happen now, kind of a
noncombatant moré often than not, these days. But

that didn't used to be the way it was. Do we need
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that protection, I guess, is what I'm getting
across? Do we need to be protected when we have
four or five lawyers working on a case and one of
them is a brand new lawyer whose function is to do
a few things rather than be totally responsible
for the case from top to bottom?

MR. SPIVEY: But mightn't we be
affecting a substitive change in the procedural
law? Because as I understand the case law, if I'm
in trial and I go over and need to file a motion
for continuance and the Court says, well, arén't
there other lawyers in your firm? Aren't they

competent? Yes. They go to trial. And that's

the means -- one of the only means the Court has

got of moving the case along.

PROFESSOR DORSANEO: But how are those
people -- did those people sign the pleading?

MR. SPIVEY: No.

PROFESSOR DORSANEO: Well, how are
they even counsel of record?

MR. SPIVEY: I've been put to trial on
cases -- I can remember West Texas when I was a
young associate, very wet behind the ears, that a
senior lawyer with the firm had filed. I just

went to docket call and the next thing I knew I
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was picking the jury. It seems to me that's
unfair.

PROFESSOR DORSANEO: We don't -- we

haven't thought about it enough, I believe,

because the firm is not licensed to practice law

to begin with. Only the lawyers are licensed to
practice law.

MR. SPIVEY: Yes. But it seems to me
like you're flying in the face of some lag that's
been created ovér a period of years and you're
taking away from the trial judge the flexibiiity
of making a determination discretion. Thatés a
discretionary matter. And it seems to me if he

feels that under the circumstances the clients are

Zentitled to that particular lawyer, all right.

;But if there's another lawyer available, I mean,

whether it's plaintiff or defense --

PROFESSOR DORSANEO: If you take one
of these 300-man law firms, I don't think anybody
would say that the law is that the judge can
insist that that case go to trial if one of the
tax lawyers is available.

MR. SPIVEX: Mr. McMains can give you
the citation on the case because I know he was

involved in it where that precise thing happened.
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And I think they agree_with thé rule df law of thé
rules as leid dbwn bf that cdurt. Othérwise, you
kﬁow, i'll go oﬁ vacatioﬁ or I'm in another trial,
I've got two cases; I wast to try oﬁe aﬁd I don't
waﬁt to try the other; I'a like to have the
discretioﬁ. But th cshould I have the discretioﬁ
to coﬁtrol the differegt courts?

MR. BRANSON: Bill, 1if ybu ddn't ao it
that wa&, the feél abuée cbﬁes whefe Qou've got a
siﬁgle éartner in a large firm handling all of the
say mecdical negligence cases signing on the |
pleadings. Someone else does the discovery and
that indiyidual caﬁ never be put tc trial on your

case. I mean, if you can get it to the top of the

,docket, it can never be tried, and we've all seen

“that occur over and over again.

CHAIRMAN SOULES: Rusty McHMains.

MR. MCMAINS: Well, similarly, there's
a éroblem of éghétiﬁes it's éccideﬁtal, éometiﬁes
it's iﬁteﬁtioﬁal. If you have a rule like this,
you ﬁaf have a éQitchiﬁg df attorneys iﬁ charge,
in essence, to avoid tfial settings which is, I
think, something, obviously, that ycu don't waﬁt
to happeﬁ.

We've only got four partners in our firm so
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-- and six lawyers altogether, so I don't have
that many choices to switch to. But if you get
300, you could probably find somebody to occupy
that. I just don't -- I think that's going to
create potential for abuse anyway.

CHAIRMAN SOULES: I think it's a San
Antonio Court of Appeals case where a party was
pﬁt to trial with the named counsel of record in
another trial at the same time and the court said
you --

MR. MCMAINS; Well, it's a Corpué
Christi opinion, too. .

CHAIRMAN SOULES: Is it?

MR. MCMAINS: There is a Corpus

Christi opinion.

CHAIRMAN SOULES: Did it arise in San
Anténio?
| MR. MCMAINS: I was involved in it
belatedly, but tﬁere is a Corpus Christi opinion.
Of course, the Corpus Christi practice, which I
think is not unlike a lot of practices in West
Texas and some of the other counties other than
Harris County, they set t;ials rather
substantially in advance.

"You've got 11, 10, 12 in West Texas probably,
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at least four or five months, to know that you're
going, if you're set n;mber one. And, basiceally,
that's an agreed order under the pretrial order
practice. And they just don't recognize any
excuses on the -- for not being able to make
arrangements because of some kind of inconvenience
of counsel.

CHIEF JﬁSTICE POPE: I raise the
question again, is there any great problem about
people not getting notices? They don't hit the
appellate courts.

CHAIRMAN SOULES: Sam Sparks.

MR. SPARKS (SAN ANGELO): Luke, in the

discussion we had last time when this rule came

up, some of the Houston lawyers specifically

-stated that they wanted to have some way to direct

Ray.Hardy to -- they'd go in for subpoenas or
service and they would say you're not listed as
lead counsel. That was part of the problem, was
the opposite of what we're talking about. Ray
Hardy was just -- he was up there in his ll-story
building with all the instruments he's got.
CHAIRMAN SOULES: He could be a
problem, no question about it. Heré's another

thought and I -- we just, I think, want to discuss
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this fully before it goes away or we act on it,

"however that may be. In complicated litigation, I

know several counsels here have actually had a

service list prepared and the court enter an order

~ that these people are to be notified ~-- are to be

servedlwith everythipg in the case until there's a
change. And then actually the record is clear who
hEs to be served.

If anyone is not served who is listed, then
they have all the rights of a party who is not
served. It limits the number of services thét
have to be made., It may be several because* there
may be several firms or there may be several

lawyers within a firm who are on that. But it's

essentially done by agreement and that takes care

-0f the complicated case.

And the lawyers can usually get together and
decide who in antitrust and who in trade secrets,
or whatever the sections are, need to get these
notices within a single firm. And since usually
they're big firms on both sides and maybe 20
lawyers bn each side, they can pair it down
tightly because what's gopd for the goose is good
for the gander in terms of having to generate

paperwork.
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But how does the every day case work where
there is supposed to be someone who is to get the

notice? The rule says it's the attorney first

employed. The clerk can't know who that is. The

adverse lawyer may not know who that is.

I think that was one of the problems that Ray
BEardy was addressing, is that the rule has just
95t a term there tﬁat you can't figﬁre out for the
record unless we say and everyone understands that
the attorney first employed meéns the attorney who
first appears for a party. Maybe that's whaé it
means. If it does mean that, and it's been
working the dwell since 1941, maybe we don't need

to change that to say what it means, the attorney

that first appears unless there is otherwise a

-designation.

On Rule 10 and then this =-- see, they go
together. And then, Frank, I'll get right to
you. Rule 10, essentially, spells out how you
withdraw from a case or how you substitute counsel
in a case. I think it pretty much states how it's
done, generally. But it does put into the rule
what our practice is. And the only thing I see
there, Judge Thomas, I think -- don't these rules

pretty much go hand in glove, if we change 8, we
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change 10, or should we take them separately?

JUDGE THOMAS: Well, 10 as we
discussed in May -- are you talking about the new
10?

CHAIRMAN SOULES: Yes, the new 10.

JUDGE THOMAS: -- was a part of -~
and, you know, we started playing with it in
cbhjunction with 8.

CHAIRMAN SOULES: That's right.
Anyway, some of»the work we've done on the rules
has been to bring the language more current And to
méke the language say what really the words-don't
say in the o0ld rules. If we want to do that, we
can go on with this effort on Rule 8 and 10. I

don't think that Rules 8 and 10, as proposed,

-although they may need some minor tuning, are

;ea}ly different from the present practice. Do
they -- do you feel that they differ from what is
the present practice in an every day lawsuit, the
75 percent lawsuit?

PROFESSOR EDGAR: Well, Luke, it seems
to me that proposed Rule 8 really is directed to
notice. Whereas, current Rule 8 is talking about
who has responsibility for the case, which are

really two different -- can be two different
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cancepts.- Aﬁd I coﬁé Qack to whet Judge Pbpe saida
earlier, if what we are now doing isn't causing
aﬁy problems, I would suggest that we leave
current Rule 8 and 10 exactly as they are and that
we pick ub and include what is proposed Rule 10,
"Withdfawal 6f Coﬁnéel," as a separate rule
because that's -- I think that's & totally
differeﬁt sﬁbject eﬁtiiely, abd I would so move,
sirf

MR. RAGLAND: Secsr;d .

MR. BRANSON: Wbuldn‘t we ﬁeed te
étfike "tﬁe attéfney alsé becomes the attorney in
charge," éiﬁce I ddn't think attoiney in charge is
éﬂy place in tﬁe rules?

MR. SPIVEY: I've got a suggestion on

“meeting that. I think it could be solved a little

easier. Instead of saying, "the attorﬁey eméloyed
first," how about substitutiﬁg, "the attorney
first signing bleadiﬁgs for a party shall be
coﬁéidefed leaé," ﬁot "leading counsel," andg
strike "if present," "shall have control and the
management of that party's interest of the cause,"
unless change was m&ade.

MR. BRANSON: WE§ mess with Rule 87

CHAIRMAN SOULES: Well, Hadley, let's
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take them one at a time. Hadley has moved that we
reject the suggestion to change ﬁule 8. 1Is that
right? Can I take your =--

PROFESSOR EDGAR: Yes,

CHAIRMAN SOULES: -- motion one at a
time? Is there a second to that?

MR. RAGLAND: Second.

CHAIRMAN SOULES: That's moved and
seconded. Any further discussion on that point?
Broadus, did yoﬁ want to talk about that?

MR. SPIVEY: Well, my only compléint
with that rule is it's awkward. I don't have any
quarrel with designating a lead counsel. I'm not
sure it totally determines the outcome of the

case. But if you're going to have it, it seems to

.me it ought to be simplified and instead of saying

?thg attorney first employed" -- because Ray Hardy
and the courts have a problem on who is first
employed. I've been employed as the second or
third attorney in a case before the suit was
filed.

How about just saying "the attorney first
signing the pleadings_forla party shall be
considered lead counsel and shall have control of

the management of that party's interest in the
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cause®”? I'm making that as a suggestion not as an
amendment because it might be simpizsr just to not
mess with it.

PROFESSOR EDGAR: My only concern
about that, Broadus, let's just assume that a case
comes in and you're hired and Paul signs ﬁhe
pleading because you're gone. Now, Paul is not
lEad counsel. And fhen you're going to have to go
through some paperwork to get Paul removed as lead
counsel.

So, what I'm saying is that any way youxdraft
it, there are going to be some problems with it.

And as long as what we're now doing isn't causing

a problem, why change the wording because then

somebody is going to say, my God, they've changed

~the wording, so we've now changed the rules.

MR. SPIVEY: You're right.

PROFESSOR EDGAR: And it's a fairly
simple approach to just leave it like it is, I
think.

CHAIRMAN SOULES: Are we ready to
vote?

PROFESSOR DORSANEO: No. I want to

say something.

CHAIRMAN SOULES: Okay, Bill Dorsaneo.
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PROFESSOR DORSANEO: This Rule 8, I
think, we're assuming what the purpose of it is =~-
it looks to me like it gives the lawyer who was
first e@ployed kind of an ownership in it. He has
control of the management of the cause, not
necessérily responsibility, first responsibility
vis-a-vis the Court. And I don't think that the
cEncept of leading counsel or lead counsel means
anything in all rules, particularly. So, I would
leave it alone hnless we're going to take on the
whole problem.

PROFESSOR EDGAR: Just leave it’alone.

CHAIRMAN SOULES: Okay. Are we ready

to vote? Those in favor of Hadley's motion that

the suggestion to Rule 8 be rejected, show by

:hands. Those opposed to that? Okay. That is

una?imously rejected. Now, we'll go to 10.

MR. BRANSON: IWould it be possible for
this committee to recommend tq Ray Hardy that he
notify all attorneys of recordf

PROFESSOR DORSANEO: That's what the
rules provide for.

Mﬁ. BRANSON: Well, but since he's not
doing it, do you think it would hurt to remind him

that that's what the rules provide?
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CHAIRMAN SOULES: He will be reminded
when he gets a copy of.this transcript in
connection with this.
MR, SPIVEY: I move that we give Mr.
Branson a badge to identify him as a member of
this committee and send him down there.

CHAIRMAN SOULES: We have a motion to

reject proposed Rule 10 as -- and this in no way

‘reflects on Judge Thomas' committee's work because

she was asked to draw something closer to what our
concerns were so that we could have this
discussion today and give Ray Hardy aﬁd the
proponents of this a full hearing. And we
appreciate that, Judge. She's done that. We've

discussed it to some extent. Is there any other

discussion on -- well, is there a second with

regard to the motion to reject proposed Rule 10?2

MR. MORRIS: Second.

CHAIRMAN SOULES: All right. It's
been moved by Hadley Edgar and seconded by -- who
is that, Lefty Morris? | |

PROFESSOR EDGAR: I didn't move to
reject Rule 10.

CHAIRMAN SOULES: Oh, you did not?

PROFESSOR EDGAR: No, I did not. I

¥
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was rejecting Rule 8 because I think Rule 10 is
something that has not yet been éddressed.

CHAIRMAN SOULES;: All right. Well, we
don't have a motion on Rule 10, then. Discussion
on Rule 10, who wants to speak to it? Harry
Reasoner.

MR. REASONER: Well, I guess I would
lfke to ask Judge Thomas, is withdrawal covered
elsewhere in the rules?

CHAiRMAN SOULES: It is mentioned in
-- in Rule 10, it says that a lawyer, once hé
appears, is in the case to the conclusion ~-=-
That's all down to the last phrase -- unless there

is- something appearing to the contrary in the

record. Now, that's all there really is on

:substitution or withdrawal. Well, it's between B8

and 10, you see;, substitution and withdrawal.

PROFESSOR EDGAR: You have to read
them both together.

CHAIRMAN SOULES; vfou have to read
them both together. Under Rule 8, if a party
wants to change lawyers, all a party has to do is
sign a pleading and say this is my lead lawyer.
That lawyer then has management of the case under

Rule 8. And the lawyer that used to be lead
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lawyer is not any longer lead lawyer.
Whether the party and the o0ld lead lawyer

agree or not, the party absolutely controls that

decision under Rule 8. There doesn't have to be a

withdrawal even, but that old lead lawyer or any

other lawyer of record will stay attorney of
record unless, quote, "Something appearing to the
c&ntrary appears to.the contrary in the record.”
CHIEF JUSTICE POPE: Luke, look at
Rule 402.
CHAIRMAN SOULES: All right. Thé
Judge is going to catch me. o

CHIEF JUSTICE POPE; 402-A.,

MR. SPIVEY: Could we have the same

explanation on this Rule 10 proposal of a specific

;problem that this is intended to address?

CHAIRMAN SOULES: Yes. Let's look at
402-A, though, for a moment because Judge Pope has
directed us there.

MR. TINDALL: That's all been
repealed.

CHIEF JUSTICE POPE: 402-A7

MR. TINDALL: Yes.

CHIEF JUSTICE POPE: The new rule was

effective April 1, '84.
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MR. TINDALL: No, that was repealed.
PROFESSOR EDGAR: That's now the
appellate rules, isn't it?
CHIEF JUSTICE POPE: Okay. I stand
corrected.
CHAIRMAN SOULES: 1It's still probably
going to be there, though, in some.
| PROFESSOR DORSANEO: It would be in
the general appellate rules.
MR..SPARKS (SAN ANGELO): Is there a
cross index?
MR. MCMAINS: Should be. .
PROFESSOR DORSANEO: Rule 7 of the

Rules of Appellate Procedure in the new book, page

}88, the New West book. But that's -- I think, as

-far as the trial court, there isn't anything like

tha?.

CHAIRMA& SOULES: Broadus, in response
to your query, the Rule 10, it seems to me, just
codifies or states what is doné out there in the
every day world and the District Clerk's office
and practicing lawyers. It's really not addressed
how do you substitute or pow do you withdraw, but
it's something that is being taken care of every

day without specifics.
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MR. REASONER: You know, Luke, but
Rule 7 is very differe;t from -- Appellate Rule 7
is very different in that it does not appear to
require a showing of good cause.

PROFESSOR DORSANEO: And that was
specifically decided that it shouldn't have that
in it because of what the provisions of
pfofessional responéibility rules provide and also
on a policy basis concerning the role of the Court
in this decisionjmaking process of who should
continue as a lawyer.

CHAIRMAN SOULES: Now, that's right.

Good cause, of course, is in Rule 10. Of course,

the real interest of adverse counsel to withdraw

in many cases is to have something of record

-saying where and under what circumstances service

can be made on that party, whose lawyer is now
gone and which party you can't find because you
can't serve -- in other words, you just lose the

ability to serve.

For example, request to admit, you'ge trying
to get your case finished and you can't. You're
perhaps a plaintiff and you can't move your case
because you can't get any service. You have to

serve whatever you serve by publication. So,
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there really is a need, I think, for there to be
some sort of a motion to permit é counsel to
withdraw unless another counsel is being
substituted.

MR. LOW: Don't the judges take care
of that now? Everyt;me I've seen withdrawal,
they're given so many days to get a lawyer, and up
uﬁtil that time, they state where they served the
person, you know, and the person serve them.

CHAIRMAN SOULES: That's not uniform.

MR. BRANSON: I sure have never éeen
any major problem with the functioning of the
rules. The appellate judges have and I think we

ought to address it, but from a practitioner's

standpoint, it hasn't created any problems for

.us.

CHAIRMAN SOULES: Well, it does in
representing -- in the colliection practice, it
could be a problem.

MR. SPIVEY: Don't:you have a problem
where you have to show good cause? 1I've had a
number of times, more with a defendant than a
plaintiff, but sometimes a party just decides they
want a different lawyer. That may or may not be

good cause but it seems to me that it's sure as-
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good a reason as you could ever get.

CHAIRMAN S(;ULES: I don't think good
cause should be a part of this rule. I'm not
speaking to that.. I'm speaking to when you have a
motion.

MR. REASONER: Your problem is taken
care of by B, Broadus, if you've got another
lﬁwyer. The probleh is when you want to get out.

MR. SPIVEY: Well, sometimes you have
a client -~ I've never had one, but I've known of
lawyeré who had clients that wouldn't pay a éee,
and a~judge may not feel thatfs good éause. The

average practitioner would feel that was good

cause, and the fact issue would be resolved in the

favor of the Court, I'm afraid.

MR. LOW: The judge has got to have
some discretion. Try to withdfaw right there at
trial or something, you know, the judge has got to
decide what's good cause.

MR. BRANSON: The way it is now, it's
totally discretionary. |

MR. LOW: Let somebody withdraw and
then continue the case. The judge needs some
discretion. He needs something to hang his hat on

when he can and when he can't. He's right there
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and he can see when he ought to let it be done,
and good cause gives him something to hang his hat
on. Anything can be good cause. You don't get a
fee if the judge wants to consider it. But he's
got to weigh certain equities. We can't tell the
trial judge every time what ought to be an
equity.

CHAIRMAN SOULES: Mr. Dorsaneo points
out that there are local rules in the Dallas
courts.

JUSTICE WALLACE: We reversed a
distr;ct judge in El Paso within the past two or
tﬁree months because he permitted an attorney to

withdraw three days before trial and then wouldn't

give the client a continuance and we reversed him

;on it. So, the discretion for trial judge is not

unlimited.

CHIEF JUSTICE POPE: Rule 7 looks
pretty good to me at the trial level.

PROFESSOR DORSANEO:‘ Yes.

CHIEF JUSTICE POPE: "Counsel shall be
permitted to withdraw or other counsel may be
substituted upon such terms and conditions as may
be deemed appropriate by the Court,"™ this says

appellate court.
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"The motion for leave to withdraw as counsel
shall be accompanied by either a showing that a

copy of the motion has been furnished to the party

with a notice advising the party of any ensuing

 deadlines and settings of the cause or written

acceptance of the gmploymept by new counsel
indicated.” That looks pretty good to me.

We've got to pfotect the client, too. And
this was aimed apparently toward protecting the
client, letting him have notice, and it's on such
terms as may be deemed appropriate by the Codrt.

CHAIRMAN SOULES: Frank Bianson.
MR. BRANSON: I move that we do not

adopt Rule 10 and in solace to Judge Thomas would

offer unlimited use of my badge.

CHAIRMAN SOULES: A motion has been
made to reject the suggestion to change Rule 10.

MR. JONES: Second the motion.

CHAIRMAN SOULES: Okay. Moved and
seconded by Franklin Jones. Any further
discussion?

PROFESSOR EDGAR: Do we want to
substitute -- are we simply going fo reject zany
further discussion of withdrawal, or are we just

simply going to =-- are we just directed tc the
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wording of this particular rule?

CHAIRMAN SOULES: As I understand it,
at this point we're just talking about Ray Hardy's
suggestion by letter -- of whether to accept Ray
Hardy's suggestion in his letter of September
15th, 1983, as updated and worked on by Judge
Thomas and her subcommittee and before us in a
fﬁrm of proposed Rule 10. That's all we're
disposing of here; is that right?

MR.'BRANSON: That's the basis of our
motion.

CHAIRMAN SOULES: Ok ay. .

PROFESSOR DORSANEO: Second the
motion, if it hadn't been.

CHAIRMAN SOULES: It's been seconded.

fAny further discussion? All in favor, show by

hands. Opposed, same sign. That's unanimously

‘'rejected, then, Rule 10.

PROFESSOR DORSANEO: Mr. Chairman, I
move the adoption of a separate rule, without
regard to what its number would be, that for the
trial courts that is comparable to Texas Rule of
Appellate Procedure 7_substituting the word
"trial® for "appellate” as appropriated in the

context of the language.
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CHAIRMAN SOULES: That's the language
that Judge Pope Just réad into the record?

PROFESSOR DORSANEO: Yes.

MR. TINDALL: 1I'l1l second that.

CHAIRMAN SQULES: It's been moved and
seconded. Is there any further discussion on
that?

MR, REASONER: Well, Mr. Chairman, if
you're going to have somebody modify Appellate
Rule 7, I would suggest that they also look at
Rule 8 because I agree with Broadus. It is ét
best a clumsy rule and not clear to ﬁe what it

means and I suppose could actually be of

significance in something like a malpractice case,

if you've got an argument that some lawyer was

ffirst employed and had responsibility for the case

bec§use no change had been entered by the party
himself even though some other lawyer actually
tried to handle the case.

So, I would like to see people look at Rule 8
and 10 when they put in a clear withdrawal |
procedure to see if they shouldn't be cleaned up a
little. It's uncleaf to me that the rules have
any significance the way they're now written. But

it seems to me they might do some damage in some
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cases.
CHAIRMAN SOULES: Okéy. Let me take
those two different ways. You're suggesting,
Bill, aren't you, that this committee right now

adopt the language that Judge Pope read into the

record --
MR. BRANSON: Would you reread it?
CHAIRMAN SOULES: =-- in connection
with -- can that not just bé appended to Rule 10

the way it's --
MR. REASONER: It's certainly whére it
belongs. I mean, you need to modify Rule 13.
CHAIRMAN SOQULES: Can't that just be
added?

PROFESSOR DORSANEO; I don't think --

{there are multiple purposes involved here. As 1

see Rule 10 now, it really principally is a notice
ruale, too, as to who -- attorneys of record are
the persons who are entitled to get notice. Under
Rule 21-A, notice is provided by the rules. And
Rule 10 really isn't about as, I think, we've
discussed withdrawal of counsel. It just
indicates that you're’an attorney of record until
you're not -- until the record shows you're not.

So, I see this as a separate thing that ought to
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be treated separately.

Maybe we will at some point in time decide to
have one overall rule that covers all of these
separate issues: counsel of record, who is the
chief; what does that mean from the standpoint of
management control and the responsibility; and how
do firms fit into this overall picture. They
oBviously weren't contemplated by whoever drafted
these rules back many, many years ago.

But for now, I would say, let's just leave
what we can't fix at this meeting alone, Rulé 8,
and leave Rule 10 alone as is and put in a rule

that will be a workable withdrawal of counsel rule

that quite frankly would require a lot less than

the withdrawal of counsel rule that's applicable

;in Dallas County, Rule 1.25 of the Dallas local

rulgs, which requires a lot of rigmarole, if I
could just describe it that way, in lieu of the
simple and clean procedure that the Supreme Court
has adopted for appellate practice.

MR. REASONER: You really don't affect
the local rule at all. I mean, under Appellate
Rule 7, the Dallas judges do whatever they want to-
including continue to impose their local rule.

PROFESSOR DORSANEO: Maybe.
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MR. SPIVEY: Luke, that allows each
district court to address problems in their own
particular court.

MR. REASONER: I agree.

MR. SPARKS (SAN ANGELO): I'1l second
his motion.

CBAIRMAN SOULES: Ok ay. I think that
what I want to be clear in my mind is I've heard
discussions in two ways. Bill, I think, 1is
proposing that we adopt a new rule today that's
verbatim Rule 7 out of the Appellate Rules eicept
that we change -- | .

PROFESSOR EDGAR: Appellate court to
trial court.

CHAIRMAN SOULES: -- appellate court

-to trial court. Harry's discussion, though,

seemed to be to contemplate further subcommittee
study, and if we're going to, of course, work on
Rule 8, that would need further subcommittee
study. What is the consensus?

CHIEF JUSTICE POPE: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir, Judge
Pope.

CHIEF JUSTICE POPE: There has been no

second as yet. Mr. Chairman, I move that Rule 8
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of the present rule which reads, "The attorney
first employed shall be considered leading counsel
in the case, and, if present, shall have the
control in the management,” and so forth. Now,
that is as is the way we now stand.

I move that there be added a separate
paragraph to Rule 8 and as a part of Rule 8 the
wﬁrding of Rule 7 of appellate procedures except
that the word "appellate®™ be stricken out and the
word "trial"™ be added. That would take care of
the trial court's substitution of counsel.

CHAIRMAN SOULES: Is theré a second?

MR. SPIVEY: Second.

CHAIRMAN SOULES: Broadus Spivey

seconded it. Further discussion?

PROFESSOR EDGAR: Judge Pope, I don't
have the rule in front of me, but what you would
be doing, then, you would be having withdrawal as
a part of a rule that is entitled, "Leading
Counsel Defined."

CHIEF JUSTICE POPE: This 1is right.

PROFESSOR EDGAR: Might that not
create some problem, though, because they're
really dealing Qith two different subject

matters? Shouldn't there be a separate rule
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éﬁtitled, "Wiihdrawal 6f Counsél," is whai I'm
asking?

MR. LOV: Y ou cled have lead counsel
and withdrawél thereof or whatever, you know.

MR. MCMAINS: Why doﬁ't ybu just
re;itle it "Aééeafance aﬁd Withdrawal of
Céﬁnéel"? I ﬁeaﬁ, it éught td 5& -- 1t 6ught to
p;obabiy be in oﬁe rule aﬁywaf.

PRCFESSOR DORSANEO: Mr. Chairman,
could I réad thé Dallaé léading cbunsél rule so
that éeople cén csee that these are separate éhings'
or at least see what I've been unable to maXe
Clear to aﬁybbaj.

CHAIRMAN SOULES: Yes, sir.

PROFESSOR DORSANEO: "Rule 1l.206,

:Leading Counsel: Whenever a party 1is represented

by more than 6ne lawyer 6r a firm of lawyers, one
lawyer shall be designated as leading ccunsel in
charge of the case. An unavailability bf any
other lawyer shall not be grounds for postponement
of the trial or any other proceedings unless the
Court finds that more than one counsel is
reasonably reqﬁired."

"Iﬁ the absence of any other designation, the

individual lawyer who signs the first pleading

512-474~85427 SUPRFMF COINRT REPORTERS CHAVET.A RATRQ




10

Il

12
13
14
15
16
17
18
19
20
21
22
23

24

25

53
filed for any party, shall be deemed the leading
counsel and if more th;n one lawyer signs the
first pleading, the Court may deem either lawyer
who may be available as leading counsel. No
designation of a new leading counsel will be
permitted at such time as to delay the trial."®

That rule is designed to do a management
tﬁing from the Couft's perspective. And
withdrawal is a separate question. Withdrawal is
whgn you cease to be an attorney of record. And
the leading counsel designation has a'separafe
function in the overall handling of the case,

Court management-wise.

So, I would think if we were going to make

withdrawal part of anything, it would be

.withdrawal as attorney of record, but I would

really prefer to just leave it as a separate thing
for now until we can get the rest of this worked
out.

CHAIRMAN SOULES: Judge Pope, since --

CHIEF JUSTICE POPE: Mr. Chairman, I
am convinced.

CHAIRMAN SOULES: All right.

CHIEF JUSTICE POPE: With consent, I

would withdraw my motion. It should be a part of
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Rule 7. P"Any party to a suit may appear and
prosecute cr defend his rights therein, either 1in
person or py an attorney of the court.® I think
that Rule 7 of the appellate rules should be made
a part of that rule and not the leading counsel.

CHAIRMAN‘SOULES: Okav. There's a
substitute motion, then, that the language that
Jﬁstice Pope has prepared -- or proposed for
withdrawing and substitution of counsel be put at
Rule 7 ;nstead of Rule 8. And that's the only
change in your motion, isn't it, Judge? 1Is éhere
a second ﬁo that? -

MR. REASONER: I second that.

CHAIRMAN SOULES: Harry Reasoner

seconds it.

PROFESSOR EDGAR: May I move to amend
the'motion by changing the caption of Rule 7 to
read "Appearance and Withdrawal of Counsel®™?

CHIEF JUSTICE POPE: I accept 1it.

CHAIRMAN SOULES: All right. That
proposal has been accepted. Any further
discussion on the amended motion?

PROFESSOR EDGAR: Or maybe "of
attorney"® because the rule talks about attorney.

Maybe we should say "Appearance and withdrawal of
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the attorney”™ or something like that.

CHAIRMAN SaULES: Okay. Those 1in
favor, show by hands. Opposed, same sign. Okay.
That proposal by Judge Pope is unanimously
recommended to the Supreme Court.

Judge Thomas, what is this on 18-A? 1Is this
just to get the citations? Well, tell me what
this is.

JUDGE THOMAS: Okay.

CHAIRMAN SOULES: 1I'm not sure I
understand.

MR. MCMAINS: Can I have a point of

clarification?

CHAIRMAN SOULES: Yes, sir. Rusty

McMains.

MR. MCMAINS: What have we done with
existing Rule 8?2

CHAIRMAN SOULES: Nothing, left it
alone.

MR, MCMAINS: We jﬁst left that one
alone. What have we done with existing Rule 10?
Left it alone?

CHAIRMAN SOULES: Nothing.

MR. MQMAINS: Doesn't existing Rule 10

deal in some respect to the withdrawal that we
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just passed in Rule 72

CHAIRMAN SOULES: Well, it says unless
there is something appearing to the contrary in
the record and, I guess, something would be -- one
of the things that could be something would be
what we put on Rule 7.

MR. MCMAINS: Okay. I just didn't
know what the function of the rule -- I don't have
the rules in front of me, but I don't understand
when the function of Rule 10, as it now reads in
the rules, is once we've done what we did in)Rule
7. ' .

CHAIRMAN SOULES: It defines attorney
of record, and that's the caption of it, really.

PROFESSOR DORSANEO: Attorneys of

{record are the ones who are entitled to get

notice.

PROFESSOR EDGAR: 1It's to whom notice
is directed.

MR. MCMAINS: Oh, okay.

JUDGE THOMAS: All right, Luke, we =-=-

CHAIRMAN SOULES: Judge Thomas, will
you -- I'1ll send you ;his transcript. Will you
then rewrite Rule 7 --

JUDGE THOMAS: Sure.
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CHAIRMAN SOULES: =-- like it should be
with this change and send it to me so that I can
forward it to the Court since this is on your
subcommittee's section?

JUDGE THOMAS: Okay.

CHAIRMAN SOULES: And if I can help
you in any way with that, just call me and I would
bé happy to. |

We're going to rename Rule 7 and we're going
to add to it the terms from Appellate Rule 7. I
guess before we leave that, I need to ask Hagry
Reasoner ~-- what is your suggestion, ﬁarry, that

we do now about Rule 87

MR.' REASONER: Well, let me say, to me

the way Rule 8 is now written is clumsy, awkward,

-doesn't make any sense and probably is never

uti;ized. But I guess if it's not doing any
affirmative damage that anybody sees, maybe we
ought to just leave it alone.

PROFESSOR DORSANEO: Well, the only
other point on that since you raised it, it's
pretty clear to me from the long-time-ago days a
"who's the boss" rule rather than *who is
responsible” rule. Now, the Dallas leading

counsel rule is a rule that the courts can use for
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case management purposes. Our current Rule 8
doesn't appear to be about that. It's not only
clumsy; it doesn't address that. And I would
suggest that we consider a rule like the Dallas
local rule which may not make the right policy
choiceé on issues of availability and
unavailability of the person who is lead counsel
aﬁd put this matter back on the agenda to try to
address that issue that is addressed by local
rules and, as ybu mentioned, by local rules at the
Eederal level, too.

; suggest we go on but to come back to-this
at the next meeting by looking at leading counsel
rules that have been thought out in other
contexts.

MR. BRANSON: Did the committee not
express its opinion just before I left on that?

CHAIRMAN SOULES: Well, we keep
circling back, Frank, .to the fact that Rule 7 =--
Rule 8 is awkwardly worded and there are some
local rules that are coming up under it there to
try to show it up, perhaps, or to mean something
maybe completely diffgrent. And there is a pretty
good deal of feeling here that Rule 8 needs some

work even though -- not this that was proposed and
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that it should go back to Judge Thomas for
consideration and brin; something back at our next
meeting, whenever that is. I don't know how long
that's going to be.

MR. BRANSON: I based my motion
earlier, I thought, from Judge Pope's suggestion
that in the vernacular that I grew up in which
w&s, basically, shé may not be a pretty lady but
she dances well.

PROFESSOR DORSANEO: Well, we know
that Ray Hardy has used the rule to tell lawfers
that they are not entitled to notice éven though
other rules say so. So that at best the rule is

misleading and has caused mischief.

CHAIRMAN SOULES: Ok ay. How many feel

that it would be appropriate to have the

subgommittee give‘this some more study pursuant to
our next meeting? Show by hands. Okay. How many
feel that that's not necessary? Well, it's pretty
evenly divided, so why don't we -- I'd rather air
in favor of getting something thoroughly hashed.
out.

And if you would do that, please, Judge, and
I think maybe you're in the best location really

to work on that, too, because you have rules on
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both withdrawal and substitution and leading
counsel and the local Dallas rules. Maybe you'can
get some history on how those have worked and
practiced there.

JUDGE THOMAS: Before we do it, I'd
like séme clarification on exactly -- are we going
to address the notice? Are we going to address
wﬁo's boss? Are we going to address who can be
put to trial? I don't have a feel for exactly
what problems we want to address.

PROFESSOR EDGAR: All three.

MR. LOW: You have one -- who hus
authority to act. Ray Hardy won't let you act

unless you've got authority. Who has got

:authority? Everybody that's on the pleadings.

-Who is the boss? Who can you put to trial? Who

gets notice?

The problem is we do not know ﬁhere‘all the
words "attorney of record”" is used in these other
rules, where "lead counsel” is used. These are
definitions to be tied into other sections, and I
haven't heard anybody say where they're used.
Like on discovery, they may use "attorney of
record,™ so I'd suggest the subcommittee go back

and look at where the terms "attorney of record,”
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here in your package indicates changes to A and B
of the rule. Have I g;t the right material?

JUDGE THOMAS: Yes, sir. And what it
is -- B would be a whole new B and the o0ld B would
become C and so forth.

CHIEF JUSTICE POQPE; I have a
question.

CHAIRMAN SOULES: Judge Pope.

CHIEF JUSTICE POPE: Judge, I like
what you have here. But the last sentence of the
B part, I wonder if that's necessary. The réason
I ask that, there may be something out there in

the code of judicial conduct or just out in the

common law but may be good reasons ~-- I can't

think of it -~ as to why a judge shouldn't sit in

.the case for recusal purposes, not

disqualification.

This rule is -- we talk about recusal, but
there may be some reasons out there. He may be
desperately ill and I don't believe that's covered
by the statute or any of these. I was just
thinking that kind of limits the reasons that we
ought to get rid of a judge.

CHAIRMAN SOULES: What it really boils

down to, then, if we were to accept Judge Pope's
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thought there, I guess, that the last sentence is
not needed, whether we need to sﬁate in Rule 18-2
that the motion is to give particulars and be
verified. Is that needed?

MR. BRANSON: Why do we want the
motion.verified?

CHAIRMAN SOULES: What?

MR. BRANSON: Why do we want the
motion verified?

JUDGE THOMAS: This gets back to =-- it
has become a deal -- motions to recuse have Qecome
the alternative for motions for continuance- in the
other counties. And, for instance, it is not a

problem in Dallas County because I get Judge Gibbs

upstairs to hear mine and I hear his.

But it is a problem when you have the case
set'and you overrule their mﬁtion for continuance
and the next thing you get is a motion to recuse.
It has to be forwarded over and so forth and the
particular judge that wrote this request was
indicating that he thought that a lot of these
frivolous motions could be done away with, that
lawyers wouldn't file them if they have to swear
to, with particularity, why they want the judge

off the case.
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CHIEF JUSTICE POPE: I'd kind of like
to see it sworn to. Y;u know, I've sat through a
trial, opinion goes down, I'm on the minority side
on rehearing, no question about my capacity to

sit. On a motion for rehearing, I sign an opinion

for the majority of the Court and then that lawyer

. on motion for rehearing files an unsworn motion

tﬁat I sh§uld recusé myself because I'm corrnpt;
I'm corrupt because I wound up with a majority,
and that's what she said. I would 1like for her to
swear to that the next time she files that
motion.

CHAIRMAN SOULES: Judge, would we

accomplish what we're after if we just took the

first sentence of B and added it to A?

CHIEF JUSTICE POPE: That's what I
would think.

JUDGE THOMAS: I have no problem with
that. Frankly, the reason that I put in the last
sentence, Luke, was to try to define what should
be in there. But certainly I agree with Justice
Pope that there can be other reasons that may not
specifically be set out in our present ones.

MR. MCMAINS: You could put the word

"ordinarily"™ in front of it.
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CHAIRMAN SOULES: Could we jus£ ada
the first éeﬁtéﬁcé of the B éaraéfaph iﬁ thé
propbéal to what ié now the A part bf 1g8-4a7 That
wéuld make -- it says, "The gzéunds may include
any disability 6f ihe jﬁdge to sit in the case.,"
and then the motibﬁ to recuse shalil be verified,
ﬁust state with gartiéularity the grounas of why
£He Judge before whom the case is pending shoula
be recused. Harrf Reasonef.

MR; REASONER: If I might just ask,
Judg;, shouldn't it be the motion to disqualify or
recuse? Aren't they soﬁewhat différént contepts?

MR. BRANSON: Ié the term "verified"

broad enough to include affirmeation by information

©of belief or based on information of belief?

PROFESSOR DORSANEO: Nobody knows.

CHAIRMAN SOULES: Nobody knows, but
"verifiéd" is uséd throughout the rulés.

MR. BRANSON: Well, I understéﬁd
that. But let's assumé for a mbﬁent that the
la&?er mistakeﬁ, albeit, had be;ief that a member
of the court was-corruﬁt. You make her swear it's
a fact in her motion to recuse, and I'm ﬁot sure
she necessarily can prove that. But as a lawyer

rerresenting a client, if she had that belief, she
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may have a duty to present it, whether it would be
right or wrong.

CHIEF JUSTICE POPE: I believe that a
thing that's verified subjects one to perjury.
Information of belief does not.

MR. BRANSON: That's why I'm
wondering. 'Certainly, the example you gave is an
eftreme one, Your anor, but there are closer gfay
calls at a trial level that -- I think the burden
should be no more than information of beiief on
behalf of lawyer, because there is a heazing)that
follows in which the lawyer has to produce

evidence to meet their burden. But to make the

lawyer prior to the evidentiary hearing subject

themselves to perjury, charges =-=- particularly

;when the Judge gets rather angry if it's filed and

ove;ruled.

I don't know about other members of this
committee but I did spend one morning in a
jailhouse in Hunt County on charges that were
later dismissed against me because the trial juége
got angry. And unless you make it information of

belief, I think you could create some more

- problems than you're solving with the

verification.
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JUDGE THOMAS: Going to what you said,
I think it does need to be motion to recuse or
disqualify.

MR. MCMAINS: Yes, because you left

~ out the disqualify.

JUDGE THOMAS: Yes. And then the next
sentence could be said, "Motion shall be" and then
wﬁatever we decide about verification.

CHAIRMAN SOULES: Why don't we just
take out "to reéuse" because the rule says, “"a
motion.®" Rule A just says "a motion." It déesn't
say what it is, stating grounds why the Judje
should not sit. If we just say "the motion shall
be verified” =--

Canon 3-~C 1is about to be divided into two

{parts. One that says disqualification. That part

of Canon 3-C, Texas Canon 3-C, will be -- will
contain constitutional disqualifications of a

judge to sit. Part 2 of Canon -- of Texas Canon

3-C will be the ABA concept of recusal that we

adopted in Texas when we brought the Texas Code of
Judicial Conduct into the Texas law. But it's
never been separated and that, of course, heas

created -- that's the same thing we talked about

last time that's on our recommendation. So we
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don't really need to say in here after the title
"recusal or disqualification of judges”™ what kind
of motion, it's just the motion. Is that okay
with you, Judge Thomas?

JUDGE THOMAS: Sure.

CHAIRMAN SOULES: Then we could add,
"The motion shall be verified and must state with
particularity the gfounds why the judge before
whom the case is pending should be recused.® To
me, I don't know whether that's needed. Judge
Pope feels that it is. |

Frank, your -- have you got a rule book down

there somewhere that you could look at for a

minute? 1In the ancillary writ rules, if you look

at the very last sentence of Rule 696, because of

~Federal due process problems with extraordinary

wri; exparte property seizing, we had to put in
some kinds of protection for what kind of
information a trial judge could act on after
party, and we use this, "the application in any
affidavits the motion or" --

MR. BRANSON: Where are you now?

CHAIRMAN SOULES: It's the very last
sentence of Rule 696 where it says =--

MR. BRANSON: What paragraph?
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CHAIRMAN SOULES: I'm sorry, the last
sentence of the first paragraph, - that's right.
"Made on personal knowledge and set forth the
facts as would be admissible in evidence provided
that facts may be stated based upon information
and beiief if the grounds of such belief were
specifically stated.”

My concern is that we're goihg to get this
recusal practice to the point where it's highly
technical. I think it's settling down the number
of these that are being filed for delay only: We
have discussed in this very committee and in the
COAJ and otherwise that not many lawyers are

really going to file frivolous recusal motions

because you've got to go back and practice before

~that judge some more, that they have certain =--

There's a resistance to filing the motion anyway
unless there's substance to it except among a very
few.

And we can make this as complicated and
detailed as we wish or what -- I'm just trying to
go back through some of the history that brought
us where we are with the rule. Judge Thomas and
then Rusty McMains.

JUDGE THOMAS: Luke, my only comment
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is, from talking to the judges at various
conferences and so forgh, I think that it is a
tremendous problem and I don't think it's settling
down =--

CHAIRMAN SOULES: All right.

JUDGE THOMAS: -~ or Dallas is just
extremely unique. And it is, well, I kiddingly
séy it's not a problem in the sense that I can
always find somebody to hear it. It is a practice
which is used in connection constantly with

motions for continuance. And, you know, I can

admire their courage and question their judgment

because you're right, they have to come back, but

that doesn't seem to be stopping them.

CHAIRMAN SOULES: Rusty McMains.

MR. MCMAINS: I'm not sure that these
changes particularly address it. I would agree
with Judge Thomas that it is not something that is
decided and particularly in those cases apart from
just continuances and trial settings where the
Supreme Court and the Courts of Appeals now are
more recoénizing the availability and utilizing
sanctions in the discovery process.

Once a party gets sanctioned by a particular

judge, the odds of that party, especially if it's
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a severe sanction, filing a motion for recusal in
order to try to have the issue reheard by a
different judge aré very high in my experience.
And usually their grounds are, well, obviously
this judge is biased or else he wouldn't enter
these éanctions against me.

And that's -- I see that more and more as an
effort in part to discourage the use of the
sanction practice. It's an end run. But I'm not
sure that verification alone is going to solve
that problem.

MR. BRANSON: Well, let me ask you a
question along those lines, Rusty. There are

instances, and I haven't seen them in many years,

but early in my practice, I would go before judges

~who, for example, did not believe the worker's

compensation law of Texas was a fair law. And as
a result, they would ignore it. And you'd go up
on appeal and they would reverse the case and send
it back to the same judge, and the same judge
would find another way to take advantage of the
injured party. And that happened not once but
several times. And there's really nothing in
these rules that I know of that addresses that set

of circumstances.
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Is there any way for us to allow the
appellate courts to re;lly review whether or not a
retrial in the same forum is reasonable?

MR. MCMAINS: Well, the Canon 3-C, as
it currently reads, says any time that a judge's
impartiality may be reasonably gquestioned, and
then it says including but not limited to -- you
kﬁow, I don't have és much problem as some people
did about the requirement that it be one of these_
grounds because as far as I can tell, there aren't
any other grounds.

CHAIRMAN SOULES: Let me see if we can

get --

MR. MCMAINS: I mean, if you aren't

disqualified statutorily or constitutionally and

fyour impartiality can't be reasonably questioned,

I don't think there is any other grounds. So, I
don't consider that to be a burdensome aspect of
it. It may also be helpful because there are an
awful lot of practitioners around who don't know
the source of the disqualification rules or the
recusal rules, which if they went to those it
might actually be helpfui to direct it.

CHAIRMAN SOULES: Let me break this

down into about three parts and see if we can get
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a consensus. How many feel that -- what we're
adding, we'll be adding a piece at a time, if we
add anything to this. I'm not trying to exclude
anything at this point, just start adding things.
To 18-A, subparagraph A, how many feel that we
should'add -- and this is -- I'm going to get to
Frank's point about information of belief in a
mﬁment -- but should add the sentence, "The motion
shall be verified and must state with
particularity the grounds why the Judge before
whom the case is pending should not sit."” Héw
many feel that should be added to subparagraph A?
Show by hands, please. How many feel it should
not be added? Okay. That's unanimous.

PROFESSOR DORSANEO: N§, it isn't.

CHAIRMAN SOULES: No, it isn't.

PROFESSOR EDGAR: We had 11 ham
sandwiches and one bail of hay.

CHAIRMAN SOULES: Did you vote? You
voted against it. I'm sorry, let me see those for
or against because I need to record the vote.

Nine for, and how many against? One against. All
right.
Then, as well as that sentence, how many feel

that we should add this: "The motion shall be
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made on personal knowledge and shall set forth
such facts as would be-admissible in evidence
provided that facts may be stated based on
information and belief if the grounds of such
belief are specifically stated.” How many feel"
that should also bé added?

PRbFESSOR EDGAR: Well, what you're
db&ng is essentially defining the term
"verification." You just said it has to be
verified.

CRAIRMAN SOULES: I'm not defining
verification. I'm saying what thevmotion can be

based on.

PROFESSOR EDGAR: Okay. Now =-- Okay.

; see., Go ahead.

MR. BRANSON: You vaoted on section A,
didn't you? You didn't add verification to A, did
you?

CHAIRMAN SOULES: Yes. We just did
that nine to one.

MR. BRANSON; Well, it's nine to twb.

CHAIRMAN SOULES: Okay, it's nine to
two.

MR. BRANSON: I didn't understand that

you had verification.
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CHAIRMAN SOULES: Okay. It's nine to
two. |

MR. MCMAINS: Eight to two. He didn't
get to vote both ways.

CHAIRMAN SOULES: I didn't know
whether he had voted last time; some did not.

MR. REASONER: Let me say, Luke, I
vgted for it, verification, but I agree completely
with Frank that it needs to be clear that
info:mation'andlbelief is sufficient. I mean, it
seems to me, Hadley has put it correctly thaé what
we're really saying is what is the type of °*
verification that the rule calls for.

MR. SPARKS (SAN ANGELO): You're

swearing that your information of belief is true.

MR. REASONER: You're swearing that
you believe it.
MR. BRANSON: Why not just say "The

motion must be sworn to based on information and

.belief," period.

CHAIRMAN SOULES: Is that enough?
That's -- well, I mean, that's not getting to --

MR. BRANSON: It says something
different than saying it's verified one time and

the next time on infocrmation of belief.
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CHAIRMAN SOULES: We have =-- in the
entire spectrum of extraordinary writ remedies,

every application has to be verified; that concept

is there. Every application has to be verified.

.~ But the application and the affidavits ~- they

will -- they shall be made on personal knowledge
and set forth such facts as would be admissible in
eVidence provided that facts may be stated based
upon information and belief, if the grounds of
such belief are specifically stated.

Now, maybe that sentence is in conflict.with
the requirement that they be verified, but it
works. Everybodyvunderstands that a verified

petition for writ of sequestration, garnishment or

what have you, can contain information and belief

fif you say what you base it on.

For example, I can't swear that someone is
about to move their property because they're not
moving it. But I know that they've -- I £f£ind out
that they've leased a moving van who is supposed
to be at their house at 8 o'clock on Saturday |
morning. I don't know why, but on information and
belief that tells me that they're about to secret
their property away. And I've got to say that

they've got to secret theilr property away in order
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to get a writ. That was, you know, the basis for
this.

But anyway it's working, these concepts, and
that's why I'm suggesting that we may be able to
move them over here, get the requirement of
verifiéation and to the recusal motion but at the
same time, leave room for explaining information
ahd belief as to items where you just really can't
have personal knowledge on some of those kinds of
things.

MR. BRANSON: But there are othegs
where they abandon verification and talk aba»ut how
you have to do it. Some of your affirmative
defenses. for example. Notice in a workers
;compensation case, I think, is one of them.

CHAIRMAN SOULES: I'm not
understanding that.

MR. REASONER: But it seems to me,
Frank, that that solves your problem, doesn't it,
the language that he suggested?

MR. LOW: You state in there, Frank,
that my neighbor told me that the Judge said he's
going to get me. Well, you don't know that. You
state what's your information and belief and you

swear that your information and belief is
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competent.

MR. BRANSO&: Why is it necessary =-- I
guess my question is, why is it necessary to have
to swear where the information came from in your
motion? You're going to have to prove the truth
of your motion or it's not going to be granted.
Why make the lawyer say, my neighbor who happens
td play gin rummy with the Judge told me that this
is the way the Judge felt about something?

CHAIRMAN SOULES: Well, let me just
get a quick consensus. How many feel that tﬁe
motion should be verified? We just took a vote on

that, but if enough have changed their minds,

we'll go back. How many feel it should be

verified? It's essentially the same vote.

PROFESSOR DORSANEO: You don't -- I
have a little --

CHAIRMAN SOULES: So, it's going to be
verified. We're going to recommendAthat it be
verified.

Now, the question is, are we going to permit
the -- are we going to open that slightly by
adding the language that we've used in the
extraordinary writ rules to permit the

verification to verify information and belief if
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you explain the basis for your information and
belief?

MR. REASONER: I move we do that.

MR. BRANSON: My question is why do we
have to limit it that much? Why not just say
based on information and belief is sufficient?

The motion must be sworn to based on information
and belief.

CHAIRMAN SOULES: Do you have a
motion, Harry?

MR. REASONER: No. I support whét you
suggested and the reason I did do so, Frank’ is
that I think that whenever we can take a concept

that worked somewhere and has some meaning and

people know how to do it rather than inventing

-~something new, I know that's desirable. And it

seems to me that Luke's suggestion solves your

problem and we, basically, all know what it is

that he's talking about.

CHAIRMAN SOULES: ?rank doesn't want
to verify anything. He wants to be able to just
say on information and belief the Judge is biased
and prejudiced against my client and verify it.

MR. BRANSON: Now, that's

verification. You've got -- you've made a motion,
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you've got to come in and prove that motion and
you're swearing you believe. Now, I don't know
about you but where I came from if people accuse
you of not doing that, you fight with them.

MR. REASONER: The only difference in

Luke's suggestion, as I understand it, is you're

forced to particularize why it is your swearing to

if. And I think that's a healthy thing if you're
going to move to disqualify a judge.

MR. BRANSON: But if you don't do it
in the hearing, you don't get your way.

MR. REASONER: I know, but by the time
you've got the hearing, if your primary purpose is

delay, you've now accomplished it, you know, 1if

you're willing to swear to something.

CHAIRMAN SOULES: Tom. ©Oh, I'm sorry,
excuse me, Harry. I didn't mean to interrupt you.

MR. REASONER: No, I apologize.

CHAIRMAN SOULES: Tom.

MR. RAGLAND: It seems like the
purpose of this rule, we're overlooking another
party as opposed to having discovery motion
something like that whereas plaintiff versus
defendant or vice versa. Here we've got a judge

who is required under subsection C of this rule to
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look at the motion and decide if he's going to
voluntarily recuse himself. It éeems like to me
it would only be fair to put enough in there for
him to make a decision about it. Ee may say,
well, you know; that's right I haven't thought
about that and check out.

CHAIRM?N SOULES: That was a part of
the discussion hiséorically in 18-A is how much do
you have to say abéut the Judge in your motion in
order to get the issue before the Court.

MR. RAGLAND: It occurs to me that if
you're going to say the Judge ought not to zule in
this case, you ougﬁt to have hair on your chest to

go ahead and say it.

MR. BRANSON: Can you do it

;supplementary; let me try this one and if it

doesn't work, I'll go with the next one.
CHAIRMAE SOULES: Well, I think you
can file a soft one and amend it before hearing,
certainly.
CHAIRMAN SOULES: Newell.
PROFESSOR BLAKELY: I move that we
adopt the rule that you read a moment ago.
CHAIRMAN SOULES: Okay. Is there a

second that we also add that to subparagraph A?
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PROFESSOR DORSANEO: Second.

MR. BRANSO&: Would you read'it again,
Luke?

CHAIRMAN SOULES: All right. It would
be, "The motion-shall be made on personal
knowledge and shall set forth such facts as would
be admissible in evidence provided that facts may
bE stated based upoﬁ information and belief if the
grounds of such belief are specifically stated."”
The motion has been made and seconded by
Dorsaneo. Any further discussion? Rusty.

MR. MCMAINS: This 1is reaily more =--

is much directed, I guess, to all of the rules

that we've got on that and probably to Dean Blaton

(phonetic) in relation to the rules of evidence.

.It seems a little incongruous to me for us to be

talking about requirement on verification based on
personal knowledge when we now start recognizing
hearsay as being admissible in evidence. I just
raise that question. I don't know what -- I'm not
suggesting we can massively do anything about iﬁ,
but it does seem incongruous to be limiting how
you get into court and then once you get there,
you've got a much broader spectrum.

CHAIRMAN SOULES: Any further
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discussion? Okay. Those in favor of adding that
sentence to subparagraph A of 18§A, show by
hands. Ten. Opposed? ©Okay. That's unanimous.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: And then finally the
last métter is the =-- I heard Rusty -- I've heard
some discussion bo;h ways about whether we usé
this last sentence‘-— the proposal that says "the
grounds are limited to." Judge Pope and, I think,
Harry and Rusty'bave spoken about that. 1Is there
any motion that we include that?

CHIEF JUSTICE POPE: I move tha< that
be dropped.

CHAIRMAN SOULES: Okay. Well there's

no motion to include it. Okay. That dies for

flack of a motion then. So, we'll add those two

sentences we talked about, subparagraph A of Rule
18-A and do no more at this time. Let me see a
show of hands that that's correct at this point;
is it? All right. Does anyone have any question
about that? |

PROFESSOR DORSANEO: I have one minor
technical point.

CHAIRMAN SOULES: All right. What is

that?
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PROFESSOR DORSANEO: This concept of
verification, our rules -- we use the term

"verified." Our rules sometimes use the term

"verified,” more normally, it says verified by

. affidavit or supported by affidavit. And other --

I think we're pretty sloppy about saying, oh,
that's all the same kind of thing and it may well
bé. But Rule 93 usés the term "verified by
affidavit.” And it doesn't -- it hasn't been
construed to mean a separate affidavit. You know,
do we want to mess with that or just leave tﬂis
problem which exists altogether? |

CHAIRMAN SOQOULES: No, no.

PROFESSOR DORSANEO: The rules that

You talk about, for example, are not verified

-applications. They're supported by affidavit.

CHAIRMAN SOULES: Supported by
affidavit, that's right. Exactly.

PROFESSOR DORSANEO: If you don't want
to mess with it, that's fine with me.

CHAIRMAN SOULES: All right. Judge-
Thomas, we're moving right along now. Rule 14-B
-- it's very straight forward, it's exactly what
we've asked her to do at the last meeting. Those

in favor show by hands, please. It just gives the
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Supreme Court the power to make whatever rules it
wants to to direct how exhibits are retained or
disposed of in trial courts. Those in favor show
by hands. Opposed? That's unanimously approved.

PROFESSOR EDGAR: Now, that did not
includé the order attached thereto, I assume.

CHAIRMAN SOULES: Now, in connection
wfth the order, are there suggestions in the
order?

PROFESSOR EDGAR: I've just got a
question for Linda. With respect to the redﬁction
of the exhibits to the second paragraph of <he
order, should you also include something about who

is- to withdraw it, the person that introduced it

jn evidence? Who has the responsibility -~ which

fpazty has the responsibility for reducing the

exhibit to manageable size?

JUDGE THOMAS: We could insert -- what
I was anticipating, Hadley, is the party
introducing or offering and wé could --

PROFESSOR EDGAR: I think that should
be made clear, don't you?

JUDGE THOMAS: Yes.

PROFESSOR EDGAR: And I suppose a

model exhibit would be withdrawn by the party that

512~-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10

Il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

offered the same.

JUDGE THOM;S: Yes.

MR. BRANSON:; Just out of curiosity,
what happens now when exhibits are not withdrawn?

PROFESSOR EDGAR: They're in rooms 1in
the courthouse.

CHAIRMAN SOULES: The courthouse is
ffll of them.

PROFESSOR EDGAR: Stacked and stacked
and stacked.

MR: MCMAINS: Some place.

PROFESSOR EDGAR: 1It's terrible.

JUDGE THOMAS: I have exhibits --

these beautiful charts from hearings in 1979. You

know, we have called -- technically, that's a

{district clerk problem. These things are so huge

they're in my evidence room and I can't get anyone
to come get them.

CHAIRMAN SOULES: Okay. Other than --

MR. BRANSON: Why don't we let them
auction those and use the money for =-- why don'f
we let the Supreme Court auction those and use the
money for computers?

CHAIRMAN SOULES: In each case where

the term "will be withdrawn" is used, the
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suggéstion is thaf wé-add “by thé éfféring party"
tb maké it clear who has to withdraw it. Rusty.

MR. MCMAINS: My prbblem Ol’;z scme of
the things in the rules ié it assﬁmes it's
basically 6ver, I meaﬁ, oﬁ the order. Are we
talkiﬁé abbﬁt the grder ﬁdw?

CHAIRMAN SOULES: Ye-s',- sir.

MR. MCHMAINS: It assumes that in six
ﬁéﬁthé it's éll gsiﬁg ta bé évef. of ébufse,
tﬁat's ﬁot féélly trﬁe ﬁﬁder our rules., There are
different types of lawsuits that -- the case is
not necessarily over in six months. The '

expiréﬁion of iime for a bill of -- firs£ of all,
six months isn't even necessarily the time for an
publication for writ of error because you've got
:notice problems under 30€6-A, and you've got a
possible S90-day extension over that period. And
then you've got the bill of review procedures
which may be a lot longer. And then ydu've got
defaults by publication which gpecifically
prSVides fbr a much longer period of time.

CHAIRMAN SOULES: Rusty, how do those

-- if é party ié trying to prdtect himself from
those kinds of tacks, though, later --

PROFESSOR EDGAR: It seems to me theat
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that really does not present the problem. They've
got to preserve it. -

CHAIRMAN SOULES: Where is the burden
of preserving it? Isn't it on the offering party
or =--

MR. MCMAINS: I'm not disagreeing with
you. I'm saying, though, that you say that it's
withdrawn by the party who offers it.

PROFESSOR EDGAR: Well, it is, but you
see on -- in those nunc pro tunc situations and
bills of review and appeals by writ of error; the
party that offered it out of a matter of
self-presérvation is going to have to protect it.

CHAIRMAN SOULES: Storage is going to

go back to the lawyers instead of the court

-reporters and district clerks.

PROFESSOR EDGAR: That's right.

CHAIRMAN SOULES: And the judges.

PROFESSOR EDGAR: That's right. Well,
it seems to me that just simply a matter of proper
representation would require that you keep it, but
the burden is going to be on you rather than on

the clerk.
CHIEF JUSTICE POPE: Well, a question

again, and I hate to make a nuisance of this, but
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what is the problem with the preseﬁt 14-B? On
motion they can be destroyed or they can be
returned.

CHAIRMAN SOULES: This is to force 1it,
Judge. This is to =-- the courthouses want to
force ﬁhe exhibits out.

CHIEF JUSTICE POPE: Well, we had a
wﬁole room full of stuff. We kept them up thkere
because they were interesting. We had two great
big boxes of pofnographic material. We finally
ordered that it be burned. But can’'t a judgé do
what he wants to now, and on motion, can't ull of
these things be taken care of? Where is the
problem?

PROFESSOR EDGAR: Judge, as we

-understood it at our last meeting, the procedure

by Fhe various clerks vary tremendously. Some of
them are disposing of it the day after trial tc¢
the point that some of'tbem have never disposed of
it. And we were trying to meet -- to try and
adopt some uniform procedure so that the rule
would make clear -- so that the Supreme Court
clearly could delineate to the clerks a proper
uniform disposition procedufe. Now, that was what

we were trying to accomplish.
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CBIEF JUSTICE POPE: Ok ay. That
answers my question. -

CHAIRMAN SOULES: OCkay. Those in
favor, then, of the proposed order except that we
add "by the offering party® after the words "will
be withdrawn," as those words appear, show by
hands. Opposed? Okay. Then, that is also
uhanimously -- |

MR. MCMAINS: 1Is there any provision
in there for the cost of reproduction? Is that
supposed to be born by the offering party, aé
well?

CHAIRMAN SOULES: I guess so. He's

got to provide them.

MR. MCMAINS: Well, I'm just saying

;it's not in the order. I mean, what you're doing

is saying that if somebody offers something that
is costly to reproduce, that not only does he got
to offer it, he's got to reproduce it and put it
back in there. He might have lost.

PROFESSOR EDGAR: You might ought tb
add a sentence just to make it clear that --

MR. MCMAINS: And it ought to be =--
you know, in the event of an appeal,‘the cost of

the reproduction ought to be taxable cost, as
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well, in my judgment.

PROFESSOR EDGAR: Well, this really
wouldn't be something that would be taxed. It
would simply have to be an expense that would have
to be born by the -- well, what I'm saying is,
Rusty, assume that you withdraw some exhibits that
would have to be reproduced or you have to
réproduce them and substitute the reduced
reproduction, and there will be no -- well, okay,
you're saying, fhen ~- I see what you're saying,
yes. Okay, you're right.

MR. MCMAINS: You're imposing tae
burden.

PROFESSOR EDGAR: You're right.

MR. MCMAINS: You're offering the

{party to incur an expense for the benefit of the

clerk and that's all. I mean, you may have
already incurred an enormous expense to build the
damned model or blueprints or diagrams, or
whatever.

CHAIRMAN SOULES: Well --

MR. MCMAINS: Then they have to go
through the expense oﬁ reproducing it, and if
ultimately you win -- if the other side decides to

appeal, if you won there or if you win,
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eventually, it seems to me it ought to be taxed as
cost.

CHAIRMAN SOULES: Well, you've got --
they say exhibits, unmanageable size, such as
charts, diagrams and posters. I guess, this is
sort of a rhetorical question. What's wrong with
asking a party who has used charts, diagrams and
pﬁsters as exhibits; big ones, for dembnstrative
purposes, to be reguired to also have them in
smaller versions for purposes of the appellate
record? Why shouldn't that be on that partyé And
there's usually not -- I mean, that's not a great

expense, as a general rule. The expense is

getting the little ones made big, not going the

other way.

MR. MCMAINS: Well, you've got other
thipgs like the mechanical stuff. You've got
models and all kinds of other things in here that-
is dealt with.

CHIEF JUSTICE POPE: Logs. We had one
case where there was a log, a big log, from East
Texas.

PROFESSOR EDGAR: You mean a wooden
log?

CHIEF JUSTICE POPE: Yes.
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CHAIRMAN SOULES: Well, they're trying
to distinguish between, I think, Judge, that sort
of thing and charts. Because the second one talks
about model exhibits and what do you do with
those. You withdraw them unless the Judge orders
otherwise. I don't know how to -- to me -- and
maybe it needs to be better stated ~-- the two
séntences in the second paragraph, the first one
deals with enlarged documents or charts. The
second deals with logs and models and tires and
what have you, but it may be that this is noé as
clear as it should be. .

MR. MCMAINS: That's not really what

it says because it talks about model exhibits in

{the second sentence. The first sentence is not

-limited to paper exhibits. There is nothing in

herg that talks specifically about demonstrative
exhibits. I mean, the thing that broke, the whole
car -- we've had people bring in an entire car cut
in half =--

CHAIRMAN SOQULES: Right.

MR. MCMAINS: -- is not anywhere in
here, unless it's in the first sentence because
that's not a model exhibit. Frequently, that is

the car. And it is definitely among manageable
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size. And I don't know what a reduced
reproduction of a car £o§ks like, unless you
photograph 1it.

MR. RAGLAND: It looks to me like the
last phrase of this paragraph one says, "unless
otherwise ordered," but the Judge ought to take
care of those unique situations. I don't think we
can sit here and anticipate every conceivable
situation that is going to come up in the trial of
a case.

MR, MCMAINS: I'm not suggestingx
that. What I'm saying is, when you're sitting

there trying to get a record and you've got

witnesses testifying about something that is

physically in the courtroom and this rule orders,

;unless the Judge orders otherwise, that it be

withdrawn,'it's gone somewhere. And my question
is, what are you going to do when you're the other
party who has lost, trying to get somefhing before
the appellate court to show what this dann
testimony is about.

And I just don't -- I mean, what you're
saying is, well, we just put the burden on the
offering party and that seems to me that we're

doing once again -- we're creating a lot of cracks
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~ 1 for the unweary. If they take the thing and don't
L 2 have any place to put it and it gets destroyed,
3 that's the same thing, it seems to me, as
4 basically an inability to get a complete record,
5 and they're liable to get a new trial on the
6 | thing.
7 CHIEF JUSTICE POPE: The present rule
8 lboks toward disposition of these exhibits after
9 the appeal is exhausted.
10 MR. MCMAINS: This one doesn't,
rl- 2 though.
12 CHIEF JUSTICE POPE: I certainly think
j 13 ) that things should be kept intact until the
14 ? judgment becomes final. Sometimes an exhibit will
15 %-vbe»over in the Court of Appeals and it's not sent
16 :over. We send for it. We want to look at it,
17 feel it. But surely the record should not be
18 tampered with until the judgment becomes final,
19 not the trial. And I would certainly =--
20 MR. MCMAINS: But that's my concern.
21 PROFESSOR EDGAR: Well, doesn't the
22 second paragraph -- or the third -- rather the
23 third paragraph cover that situation, Judge Pope?
,3 24 MR. MCMAINS: That assumes that the
IJ 25 Judge will give you =-- well, certainly, the Judge
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may say =-- may very well say, I'm not going to do
anything for you becau;e I don't want it in my
court, in which case, under this rule, that party
is obliged to withdraw it.

PROFESSOR EDGAR: No, we're talking
about two different things. We're talking about
-- Judge Pope was, I thought, talking about a time
réquirement disposiﬁion, and you're talking about
how to handle exhibits other than those which are
perfectly capable of reproduction, such as paper
exhibits and model exhibits. That does not éover
other types of exhibits which might bé extremely
relevant. But those are really two different

things, it seems to me.

CHIEF JUSTICE POPE: But, Hadley, 1look

{at paragraph 2. It talks about after trial, and

until that trial -- until that case -- the record
is made, and I don't think anybody ought to be
changing tba; record until the final disposition
of the case even by the substitution of smaller
documents.

Now, they can do that if they've got some
sense in their application for writ of error and

their answer. But this talks about upon the

completion of the trial and reduced reproduction
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substituted therefor.
JUSTICE WALLACE: And if you've got a
question involving altered documents, that

reproduction just won't cut the bill. You've got

to have the original up in your appellate record.

CHIEF JUSTICE POPE: I think untii
that case is over with, that appeal is on the
récord and the exhibits.

CHAIRMAN SOULES: Judge Thomas.

JUDGE THOMAS: Why don't we just omit
paragraph 2, period, and everything stays as‘is
until you jump down in that third paragraph°which
talks -- what Justice Pope was talking about.

And, Hadley, the third paragraph and the

fourth paragraph will be language that is

-identical to what Hadley is going to present on

dispositions of depositions and so forth and what
we were trying to do is make disposition of
exhibits, depositions by written questions and so
forth all the same.

JUSTICE WALLACE: Well, some of these
things can't be mailed.

CHAIRMAN SOULES: That's right.

JUDGE THOMAS: Yes.

MR. MCMAINS: ©No question about that.
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Mailing a log might be expensive.

CHAIRMAN SéULES: Shouldn't the final
paragrapin envision notification to the counsel for
the party that offered the exhibit that the
exhibit can be picked up within a period of time.
If not, they will be destroyed -- and in failing
some response, the exhibits will be destroyed.

This -- I started to mark this up -~ the
clerk shall mail or deliver the exhibits to the
attorney introducing, but who is going to bear the
cost of that? It just seems to me like it oﬁght
to be a notice to the party, come getryour things
or they're going to be disposed of in 30 days. If

they don't come, then the clerk may make a

ﬁisposition of them. Is that acceptable with your

-committee, Judge Thomas?

JUDGE TEOMAS: Sure.

PROFESSOR EDGAR: What are you doing
now?

CHAIRMAN SOULES: It would delete that
bottom paragraph and just change it to -- the
concept that the clerk would give notice to the
party who offered the exhibits.

PROFESSOR EDGAR: Why don't you say

"the clerk shall notify the attorney introducing
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or offering the exhibit," something to the effect
of pick it up but --

CHAIRMAN SOQULES: That's what we're
talking about.

PROFESSOR EDGAR: Yes. But I'm just
talking about how to.word it.

CHAIRMAN SOULES: I'm going to ask
Jﬁdge Thomas to write something that gets that
done and thén send it back to me and we'll call it
adopted. But we're talking about just the clerk
is going to give notice to the party who offéred
the exhibit to come and get it within a period of
time, what, 30 days. 1Is there anyone that thinks

the time ought to be different than 30 days?

Okay, that will be it. And then failing =--

JUDGE THOMAS: I think that we
def;nitely need to insert because of the Hardy
letter and what he is suggesting is -- it would be
my position that it needs to be written notice.

PROFESSOR EDGAR: Yes, written notice.

CHAIRMAN SOULES: Yes.

JUDGE THOMAS: And it might be well to
-- you know, what Hardy wanted to do was give
notice by telephone and then tax the cost for

destruction against the party. And my question
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would be, do we want to address who pays the cost
if they decide to disp;se of it?

CHAIRMAN SOULES: You're just talking
about alternate costs, whether he stores them or
destroys them, essentially.

JUDGE THOMAS: Oh, I agree.

CHAIRMAN SOULES: And I don't think
the clerk is going fo hesitate to destroy exhibits
against the cost of storage. At least that's
what's going on in San Antonio. They're
destroying them and putting them on microfilﬁ and
I guess that's what they're doing everywhere.

MR. MCMAINS: I have a problem with

the district clerks assessing cost after a case is

over anyway.

CHAIRMAN SOULES: Especially to whom.

MR. MCMAINS: It ought to happeniat
some time, if you don't like what they charged
you.

CHAIRMAN SOULES: Then the consensus
that the clerk ought to bear the cost =-- and I
guess, keep the proceeds of any dispositions.

MR. MCMAINS;: Sure.

CHAIRMAN SOULES: It may be that the

disposition generates proceeds. I guess it's
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conceiveable if there could be something of value
involved, usually not.

JUDGE THOMAS: My question is, do we
want to address that? Do we want to be specific
and say, okay, you pay the cost and you get anyv
you get proceeds, if any?

CHAIRMAN SOULES: Let's just leave it
t6 the clerk to destroy it.

PROFESSOR EDGAR: I would suggest and
just say that the clerk may dispose of the same,
period, and just leave it at that.

JUSTICE WALLACE: Question, Rusty. In
your automobile case where they brought the body
in --

CHAIRMAN SOULES: Car body.

JUSTICE WALLACE: Yes. Do you know
where that was stored and at whose expense during
the appellate process?

MR. MCMAINS: Well, actually in that
particular case, it was stored'in a warehouse and
the parties agreea to split the expenses, but it
was mailed to the clerk who had the warehouse
procedure;

PROFESSOR DORSANEO: Send it to

Islam. There's a lot of room up there.
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.@" R

CHAIRMAN SOULES: Ckey. Are we now
réady ﬁb coﬁéider this in total?

PROFESSCRKR DORSANEOC: You've got tc
také éut -- Rule 356 has been répealed in theat
third paragraph.

CHAIRMAN SCULES: Wﬁat ;hbuld it be?

PROFESSOR DORSANEO: it dbésﬁ’t
ﬁgﬁtiéﬁ a ﬂuﬁbéf.

CHAIRMAN SOULES: Okay. As I
ﬁﬁderétéﬁé the stétﬁs 6f this ﬁow, wé wéuld -- thé
Supréme Coﬁrt crder relating to retention and
disbosition of exhibits, the sﬁggested order that

we would recommend to the Court in connection with

the proposed Rule 14-B, we would retain all of the

v first paragraph, delete all the of the next

'paragraph, retain the third paragraph, except

strike the words "as provided by Rule 356."
There's no Rule 356 anéd we really don't need a
rule refeience., And fhe final paragraph, fhe
fourth paragraph, would be changed so that the
clerk would give written notice toc a party to
withdraw the exhibits within 30 days or they woulad
be destroyed, &and then authorize the clerk to
dispose or -- to destroy or dispose»of --

authorize the clerk to make disposition of any
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that are not picked up. Those in favor show by
hands. Opposed?

MR. RAGLAND: I have a question after
the fact, Luke. I may not be reading the same
thing but I'm looking at page 17 of the hand out
here.

CHAIRMAN SOULES: This is a separate
tHing that Judge Thomas sent us, Tom. Is it the
same?‘ Is it the same thing? No, it's a different
thing, Tom. Le£ me see if I can get you one.

MR. RAGLAND: I'm looking at Sam;s
here. .

CHAIRMAN SOULES: No opposition. That

will be recommended. Tom, if you find something

there you want to resurrect, let us know. We need

Cto move with our agenda, though. Did you have

something else?

PROFESSOR DORSANEOQ: Just one
clarification. Are you going to use the term
"party”™ in this order, or "attorney" or deal with
that issue?

PROFESSOR EDGAR: It should be mailed
to the attorney.

PROFESSOR DORSANEO; Should it be

mailed to the attorney or to the party or what's
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the deal? Some attorneys may not have offered
something and then they may not represent
anymore. I don't know if we need to deal with
that now but somebody needs to deal with to‘whom
is it actually going to be sent.

PROFESSOR EDGAR: Well, I think it
needs to go to the attorney because the cierk will
pfobably have -- knows how to locate the attorney
and may not know how to locate the client.

MR. MCMAINS: Yes, but it also may be
a pro se individual.

CHAIRMAN SOULES: Let's say, %shall
give notice" -- use the words "shall give notice

to the party,® and then we've got the benefit of

:21-A0

PROFESSOR EDGAR: Ok ay.

PROFESSOR DORSANEOQ: I think party
would be better.

CHAIRMAN SOULES: Give notice to the
party if he's got an attorney of record, that's
the same as notice to the party under 21-A. Tonmn
Ragland.

MR. RAGLAND: Luke, it's a minor
thing, but in the interest of consistency, I've

noticed that in all these rules changes when it's
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speaking of the Judge in the o0ld rule, it's
changed to the Court. ‘Is that -- in this proposal
here, it refers to the Judge. I don't Kknow
whether it makes any difference or not, the
consistency with the other changes.

CHAIRMAN SOULES;: Where is that, Tom?

MR. RAGLAND: The last word of the
ffrst paragraph.

PROFESSOR EDGAR: We're going to
eliminate that paragraph, though, Tom. Aren't we
going to eliminate that paragraph?

CHAIRMAN SOULES: Second paragraph 1is
out and the fqurth'paragraph is out with something

substituted for it.

MR. RAGLAND: Okay. I guess I'm still

;not looking at the right thing.

CHAIRMAN SOULES: Let's turn our
attention now to the --

PROFESSOR EDGAR: Just one question.

CHAIRMAN SOULES: All right.

PROFESSOR EDGAR: In what is now the
second paragraph, reference is made to a
perfection of appeal as provided by Rule 356.

CHAIRMAN SOULES: Delete "as provided

by Rule 356."
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PRCFESSCR EDGAR: Why don't vou ju

3
[

&}

substitute Appellete Rule 4 ~-- 40. Neoew, the

reason I say that is because clerks aren

o

t going

o

to know who appeals are perfected unless you give
them some point of reference, and that's why --
wheﬁ I --

CHAIRMAN SOULES: We've gbt a diviéion
of the house oﬁ that. Dorsaﬁeo says leave tﬁe
rule out ana yoﬁ say put it in.

PROFESSOR EDGAR: Well, the reasoﬁ I
put it iﬁ dn our -- Rulé 209 is because for the
feason I just stated. Clerks don't know what that
is.

CHAIRMAN SOULES: What do you think,

 Bili?

in. I

[
rt

PROFESSOR DORESANEOQ: No, put
can‘maké an argumént heré.

CEAIRMAN SOULES: If thére‘s any
difference abdut it, we can také a vbte, otherwis;
-- Okeay, so we're going to add -- put in as
érovided by wﬁat, Hadlej?

PROFESSOR EDGAR: Agpélléte Rule 40.
Rules 5f Aééellate Prbceduré Rule 40.

CHAIRMAN SOULES: 40. Okay. Okay,

let's turn cour attention now to rules 277, 8 and 9
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while we've got the benefit of Judge -- certainly,

we have the benefit of Judge Pope here. There at
page 145 --

PROFESSOR DORSANEO: Rule 41.

CHAIRMAN SOULES: Rule 417?

PROFESSOR EDGAR: Rule 40 is how it's
perfected and Rule 41 is when it's perfected and
if's the time that we want.

MR. REASONER: Well, what about 427

PROFESSOR DORSANEO: That's why I want
to leave it out, see.

MR. REASONER: You know, and you can
get -- you could also get into extraordinary writ
and things. I really question that.

PROFESSOR EDGAR: Well, I guess you're

‘right. I hadn't thought of that. Maybe the thing

to do is just leave it out.

CHAIRMAN SOULES: Any further
discussion? Okay. We'll leave out the rule
reference in what will now be tﬁe second
paragraph.

Ok ay. Now, we'll turn to page 145 of the
materials and this is David Beck's letter but it
was a committee that, I believe, Franklin was on.

I know, Edgar, you were on it and you-all worked
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on this -- doné a lot 6f work 6n ﬁhis 277, 278,
279 and forward. Who should make the repcrt on
that?

PROFESSOR EDGAR: Is David héré?

MR, MCHMAINS: Nb.

MR. JONES: Mf. Chairman, this was my
sgbcéﬁmittéé, but 1 havé ﬁb reéort to make ther
tﬂaﬁ‘thét I miééed the Aéril meeting ~-- not April,
but the May meeting. The meetiﬁg befére that
somebody refreéhed my recollection thet the date
of that meeting -~ we met over here in the
courtrocme.

My recollection was that this rule was

debated -- or that this other rule was debated,

Judge Pope was there and there was a lot of

7compromising done and the rules were passed. And

apparently scmething happened at the lkay meeting
which I'm unfamiliar with. And then as I observed
from the chair this weéek, I got your letter of
August 27th which raises an entirely new set of
guestions abéut the rules, and althdugh read ing
through vour letter, I cdon't find anything in
there earthshaki&g or aﬁything that 1
fundameﬁtally disagree with.

I heve this concern, and that is that we've
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been working on Rule 277 and the related rules for
over a year, ana I would like to see the matter
resolved at this meeting so that we can -- this
committee has voted on at least two occasions
overwhelmingly to simplify the submission of jury
issues in civil cases. We have not gone as far in
my judgment as the Chief Justice has asked us to
96. |

There's been a great deal of sentiment
demonstrated on the committee to go further than
the compromises which were made last =-~- the
meeting before last. And whereas, I certainly

don't want to run a rush job over the chair on

what may be very valid questions about the rule.

I think it's time for us to get this thing passed,

~one way or the other. ©Now, that's where I'm

com;ng from, and that's the extent of my report.

MR. BRANSON: Did we not pass
something the meeting before last, Luke, because
my recollection is the same as Franklin's in that
regard? Remember we met in the Court's chambers
and had a big hoopla and blood bath.

CHAIRMAN SOULES: Right. My memory of
that was that we met, that there were many things

discussed and that David Beck's committee was to
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write up what it felt were the results of that
meeting and this is the write-up of that, you
know, two-times-ago consensus. It was a clear
consensus. No question about that, Franklin. But
in terms of passing on language for 277, 278 and
279 as such, it's never been done.

MR. BRANSON: Is David Beck's
committee the one Franklin chairs?

PROFESSOR DORSANEO: Yes.

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: Well, really, éhere
was -- the committee that was comprised of -
Franklin and others was a larger committee than
the draftsmanship committee which =--

PROFESSOR EDGAR: No.

CHAIRMAN SOULES: Is that not right?

PROFESSOR EDGAR: That's really not
right, Luke. There were five or six of us that
were on Franklin's committee and we met a number
of times. David was a member of that committee,
and we submitted a proposed rules when we met in
the Supreme Court courtroom.

CHAIRMAN SOULES: Okay.

PROFESSOR EDGAR: And at that time we

adopted Rule 277.
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CHAIRIMAN SOULES: Just like it is
here. -

PROFESSOR EDGAR: Yes. Except for one
change which I want to disclose in just a minute.

MR. SPIVEY: Could you talk just a
little bit louder? I can't hear you.

PROFESSOR EDGAR: Well, I can't talk
ahy louder than thfs.

MR. SPIVEY: Well, I'm trying to
listen to Mr. Branson, too.

PROFESSOR EDGAR: I said in the
Supreme Court courtroom, we adopted Rhle 277 as it

now appears here except for one change which I'1l1l

refer to in just a minute. At that time, we =-- on

—-- the meeting between the Friday night --

;conclusion of our Friday night meeting and

Saturday morning, we did some further work on
Rules 278 and 279. Those, however, have not been
fully discussed.by this committee. The 277 except
for one change has been, and that was adopted at
that meeting.

And at some point in time, I would like to
address first that one change that I refer you to
-=- that I will refer you to and then we can get

into 278 and 279. But I think that was the
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chronological process by which Rule 277 has
currently -- as it currently appears before you.

CHEAIRMAN SOULES: Thank you, Hadley.
What is the change that was made in Rule 2777?

PROFESSOR EDGAR: All right. 1If you
will léok down about the second -- maybe it's the
second sentence. I don't have my glasses. It
séys something, unless required by the substantive
law. I don't know where that is, "Only if
required by the.substantive law."

JUSTICE WALLACE: 1467

CHAIRMAN SOULES: 146, yes, Judsge.

PROFESSOR EDGAR: It dawned on me that

we really need to have some type of escape valve

because there might be some kind of case lurking

‘out there where you might need to submit a

gquestion to the jury in a more distinct, specific,
concrete form than would otherwise be provided by
a broad form submission.

For example, an issue on a confession and
avoidance, theoretically, might need to be
submitted, specifically. &And I've talked to the
drafters of the people who are working on volume 2
of the pattern jury charges, worker's

compensation. And because of the legislative
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requirements of that law, it would be extremely
difficult to prepare a charge on broad form or one
containing a combination of elements or something
like this.

S0, I suggest that we -- only if the
substantive law requires it, would you be =-- would
you be allowed to submit something, specifically.
therwise, you've gbt to submit it as we approved
it at the meeting in the Supreme Court courtroom.
Now, that's the only change in Rule 277, and I
think we've got to have some type of escape Qalve
on that.

MR. JONES: Mr. Chairman, I move -- as

chairman of the subcommittee who submitted Rule

277, I move that that change be adopted.

CHAIRMAN SOQULES: Is there a second?

MR. BRANSON: Second.

CHAIRMAN SOULES: Who seconded it?
I'm sorry, I didn't see.

MR. BRANSON: I d4id.

CHAIRMAN SOULES: Frank Branson
seconded it. Franklin Jones made the motion.
Discussion? Rusty Mcmains.

MR. MCMAINS: I've got two questions.

One is the language guestion, Hadley.
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PROFESSOR EDGAR: Ckay.

MR. MCMAINS: It curiently reads "Only
if required by the substantive law such as
worker's compensation is the submission of
separate questions submitted."”

PROFESSOR EDGAR: Permitted. It
should be permitted.

MR. MCMAINS: Permitted.

PROFESSOR EDGAR: Yes. And I've

changed it on my copy. That was a typo, pardon

me.

MR. MCMAINS: I assumed that. .

PROFESSOR EDGAR: Pardon me. Thank
you.

MR. MCHMAINS: Secondly, I'm not sure
‘what -- and I guess this was an observation,

perhaps, made in Luke's letter, and I don't know
if it was directed to this change, or whatever,
but it says, "the submission of separate
gquestions." ©Now, if you contrast that with broad
form -- I mean, we talk up here of broad form
questions, which assumes that more than one
question could be askgd, then down here when we
talk about only if the substantive law reqguires

may separate questions -- I don't know what --
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PROFESSOR EDGAR: Meaning more than
cne.

MR. MCMAINS: I don't think that's a
perfect parallel between broad form questions and
separate questions.

PROFESSOR EDGAR: Sﬁould we then say
"specific questions®? I mean, I don't know what
térm to use but we éll know what we're trying to
say. My language is somewhat imperfect.

MR. MCMAINS: My concern is that the
Courts may sit there and figure out that wha£ this
means is we're supposed to submit every case on

one question.

PROFESSOR EDGAR: What would you

say -=-=

MR. MCMAINS: I don't think that's
rea}ly what is intended. We're just talking about
that they ought not to be separate and distinct.

I mean, our old concept is separate and distinct
when we were dealing with issues.

PROFESSOR EDGAR: What would you say,
separate and distinct?

CHIEF JUSTICE POPE: No.

PROFESSOR EDGAR: But you see, this is

-- there are just some kind of cases where you
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ﬁave toc submit specific -- br separate &ana
distinct guestions; théy just have to. And 1
con't like that use of the term but -- and I'm
Certainly amenable to any proper term that would
coﬁvey --

MR. MCMAINS: Bﬁt iﬁ & general sense,
of céﬁrse, we épecifically provide that 6n gcod
céﬁse you can do it tﬁesevother ways.

PROFESSOR EDGAR: Well, but --

MR, MCMAINS: And ié thére nbt -- I
mééﬁ, I'm just -- I'm ﬁot sure even in a comp
context that you can't submit broad form guestions
with limitiﬁg iﬁstructiéﬁé. I ddn't thiﬁk that --

I don't -- I mean, I just don't see that as being

" .a separate and distinct problem.

CHAIRMAN SOULES: Chrief Justice Po?e.

CHIEF JUSTICE POPE: I recogﬁize that
théré may be this typé of thiﬁg out hére and it
snhould be takeﬁ cére 6f. Every tiﬁe we use that
word "séparate“ or everytime we use that word
"distiﬁct,“ we're rersurrecting Geﬁéral Drilliﬁg
COméany anéd Fox Hotel Coﬁéany. And I hope that we
doﬁ't have encther 12 years of saying, no, that's
not what we meant when we used separate. I woﬁder

if we could say something like, "only if recquired
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by sudbstantive law, sugh as workér's compénsation,
may uestions be submitted more narrowly."

1iR. JONES: I would accept that.

MR. REASONER: Judgé, let mé -- you
kﬁow, I have - siﬁce I laét ﬁafticipated in these
debates, I have become coﬁvefted to broad form
issues.

iR, JONES: Nec. You've lost the
battle.

IMMfR. REASONER: Nb. You havé not réad
my briefs. It depéﬁdé on Mr. McMaiﬁs. I favor
broad form issues. Aﬁd I wbuld --

MR. JOﬁES: I'm gléd ybu're 6ﬁ my
side.

MR. REASONER: Well, I understand

“that. But I would ask the guestion whether any

refsreﬁce of this ﬁature heeds to be maede at all
since in the beginning we say, "shall whenever
feasible submit the cause bn broad form
questions." That, to me, says that the Court is
going to do it, unless you caﬁ sth them some
statutcry reason why they can't.

MR. SPARKS (SAN ANGELO): Precisely.

iR. REASONER: Sb, I wbuld omit that

entire sentence which avoids you getting into this

- - 2 e T — e e — ——— e e e i — e —— —
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-- creating a new concept of separate questions.

Secondly, it seems to me thét where we say,
"on good cause” there is danger that you're
narrowing what you're doing. For example, the way
it is literally written, it says that you can't
combiné elements except on a showing of good
cause. I do not understand the law to be that in
a broad form area. I thought you could combine
that element without any showing of good cause
under the existing rules --

PROFESSOR EDGAR: We're trying to --
excuse me. .

MR. REASONER: But why does it say in
here, then, that you have to show good cause to
gubmit guestions containing a combination of

;elements?

PROFESSOR EDGAR: Well, I thought we
thrashed this out at our earlier meeting, Harry.
What we're trying to do is to first tell the trial
court that the first thing that -- you start off
with a proposition that issues are going to be
submitted in broad form --

MR. REASONER: Right.

PROFESSOR EDGAR: -- period.

MR. REASONER: Right.
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PROFESSOR EDGAR: Now, broad form has
now become a word of art.
MR. REASONER: Right.

PROFESSOR EDGAR: And we have to

understand what that word of art is.

MR. REASONER: I try.

PROFESSOR EDGAR: But, then, once you
pass that hurdle, ﬁhen it's only for upon a
showing of good cause that you can do it any other
way.

MR. REASONER: But what I'm sayigg to
you is, broad form to me means that I can combine
elements in a broad form question.

PROFESSOR EDGAR: No. Broad form =--

that's what I'm saying. Broad form is =-- in most

-context and the problem -- and we've got a problem

herg because the. examples we're using are tort
Cases and we have all kinds of other kinds of
cases out there that may present some type of
problem. But Lemos versus Montez is a broad form
submission, period.

Now, from that you have various gradations.
For example, you have a broad form followed by
limiting instruction. You have a broad form that

combines the elements within the question itself.
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But those are not to be submitted unless you can
show good cause for doing so. |

MR. REASONER: I mean, you're view of
broad form gquestions is going to be that I have to
submit a separate question on each element?

PROFESSOR EDGAR: No. It's exactly
the contrary.

MR. REASONER: All right. But read
what you've got here. "A court may submit" =-- I
mean, you know, however, "for good cause may
submit,® and then one of the categories you'ée got
is on questions containing a combination of-
elements.

PROFESSOR EDGAR: That's right. Now,

that's a word of art, too. That's a term of art.

¥R. REASONER: Wait a minute. To me,
you have now said that I can't combine elemeﬁts in
a broad form gquestion unless I show good cause.

PROFESSOR .EDGAR; That's right.

MR. MCMAINS: That doesn't make sense.

CHAIRMAN SOULES: Broad does not reach
a combination of elements, is what you're saying,
if I'm understanding you.

MR. REASONER: That's what this rule

says.
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CHAIRMAN SOULES: But the way it says
right now, broad form up at the top doesn't reach
a combination of elements. It's got to be fewer
than a combination of elements unless you show
good cause.

MR. REASONER: That's what -- to me,
that's what this rule says. And the way I
uﬁderstand the law,vyou can combine elements right
now in a broad form question without any showing
of good cause.

PROFESSOR EDGAR: That's right. lNo
doubt about it. |

~ MR. REASONER: OCkay. Then I

respectfully submit this rule narrows thé present

law.

PROFESSOR DORSANEO: Well, what I
wou}d read this rule to mean or authorize, if I
was just reading it, is the broad form question,
the way it's worded, what Harry said, basically,
is the broad form question is, is the defendant
liable.

PROFESSOR EDGAR: No.

PROFESSOR DORSANEOQ: And then only for
good cause does the charge talk about what goes

into that legally. And that's really what broad
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-=- you have in your mind what a broad form
question 1is, but it }sn't defined anywhere.
PROFESSOR EDGAR: Well, the case law,

I think, has told us what we're talking about.

And there's no doubt about it that this is a shift

in empﬁasis because currently all of these are
permissible. Every one of them are permissible.
What we're telling the trial courts is that
there's a priority. The first one is the broad
form. Then upon a showing of good cause, you
don't have to submit the broad form. You coﬁld
submit it in one of three other ways. And <then,
finally, it was my suggestion and we may not want

to adopt it, that only if regquired by the

Substantive law may you submit it another way.

MR. REASONER: Well, Hadley, the way
you'intend this rule, do you have to show good
cause to combine elements in a broad formnm
question?

PROFESSOR EDGAR: Yes. That's what it
says.

MR. REASONER: But under existing law
you do not, do you?

PROFESSOR EDGAR: That's correct. In

fact, under existing law you don't have to have
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gobd céusé éo do &any o§ thése. The ﬁrial court
has the discretion to do them all.

MR. JOUNES;: Hérry, would 1t soive vour
problem -~

MR. MCHAINS: Just take it out.

MR. JCNES;: -- to just take that
phrase out?

MR. REASONER: Yéé. I wduld také it
aut aﬁd I ;aﬁld také 6ut thé refefeﬁce to
workﬁeﬁ'g coméf

MR, MCMAINS: Let the record refiect
that I repreéeht -- 1 do agree with it, thet this
a a limitétibﬁ oﬁ Qhat we're trying to do.

Because I think it is very clear that concepts --

Y we keep trying to imply a lot ¢f times what our

“thinking is in negligence cases to other casecs.

CHIEF JUSTICE POPE: Right.

MR. MCMAINS: Aﬁd I know that -- I
thiﬁk, Qhat Hadléy ié talkigg about is hé doesn't
liké the idea of éubﬁitting brakes, lcokout and
cspeed in the qﬁestioﬁ as oééosed to negligence.
Thaﬁ's reall§ Qhaﬁ ﬁe's talking about. But the
probleﬁ is that the term "combination of elements”
means something much broade¥ than that, I think,

to most practitioners, particularly other folks
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purely --

PROFESSOR EDGAR: Sure.

MR. MCHMAINS: =-- outside the tort
automobile accident cases. I think it's clear if
you take that out because it does look like you're
contraéting a broad form question with a
combination of elements that should require a
showing of good cause. You're contrasting it with
what broad form questions that are undefined. And
if we're tryingvto define it by neéating what we
don't want it in it, it looks to me like whaé we
don't want in it is what should be in the s=2cond
paragraph and those are the things that we

listed. And I don't think that you would want to

exclude the ability to ask a broad form question

~with a combination of elements as distinguished

from acts. And that's my concern and I agree with

you.

CHAIRMAN SOULES: Justice Wallace.

JUSTICE WALLACE: Hadley, how do you
envision submitting a DTPAAcase, for instance,
where right now they're running 10 and 12 issues
to get a case submitted?

PROFESSOR EDGAR: I'd think you would

probably have good cause to submit it under the
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second portion here, or maybe this might be a case
required by the substantive law to submit more
narrowly.

CHIEF JUSTICE POPE: Well, now, we
have the first DTPA case that came up -- I can't
recall its name.

MR. MCMAINS: Spradley versus Williams
(phonetic) . |

PROFESSOR DORSANEO: Spradley versus
Williams.

CHIEF JUSTICE POPE: What?

MR. MCMAINS: Spradley versus

Williams.

CHIEF JUSTICE POPE: But in that case,

you submit it in the terms of the statutory

{prohibition which to me is the broad issue. But

you don't break that statutory thing down into --
because he did this and did this and did this.
Now, there may be five or six of those
statutory things, but it's broad if it tracks the
statute, and I think that's the law of deceptive
trade practice.
MR, MCMAINS: Right. But if you put

in this combination of elements, it may be that a

.judge would be reluctant to include producing
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cause in the same question. Whereas, I think you
want to encourage the ability to do that.

CHIEF JUSTICE POPE: That's right. As
in a fraud case, one issue -- all of the elements
defined, in this and this, but one issue.

PROFESSOR DORSANEO: I move the
elimination of the "Only if required by the
sﬁbstantive law® sentence in this draft, if that
has fallen by the way or is sinking, we ought to
vote on that. i think that was Franklin's. I'nm
not sure what the motion is, if there is a
motion. | .

CHAIRMAN SOULES: Hold on a minute.

Let's stay on one thing at a time. Now, we're

.talking about questions containing a combination

-0f elements. Is there a motion to delete that

phrgse?
MR. JONES: I so move, Mr. Chairman.
CHAIRMAN SOULES: Moved by Franklin
Jones. Is there a second?
MR. MCMAINS: Second.
CHAIRMAN SOULES: Second, Rusty

McMains. Favor, show by hands. Opposed? Okay.
It's unanimously voted that we strike "on

questions containing a combination of elements."
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While we're on good cause, do we want to

regquire a showing of good cause to get limiting
instructions?

MR. JONES: No, sir.

CHAIRMAN SOULES: This rule does that.

MR, LOW: We went through that before
because the philosophy was we're trying to give
tHe trial judge diséretion and encourage him to
submit it as broad as possible. That's what we're
trying to do. My argument before was, then, why
impose good cause because he's going to say,)well,
we've always done it that way and you'fve got to

show me something else before I can do it and I

don't know what good cause is, so I'll do it. So,

I would again not go with good cause but I got

‘voted down before.

CHAIRMAN SOULES: Is there a motion to
delete "upon broad form questions accompanied by
limiting instructions" where it appears that that
can only be done for good cause. In other words,
that's right before on the guestions containing a
combination of elements. I don't know whether
it's been discussed or not for everybody to
understand what the issue is but where it appears,

"upon broad questions, accompanied by limiting
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insiructioﬁs," wheré thosé werds appéar, yOuU could
only do that having firs£ shown good cause the wzay
this rule is written. And to mé, the broad form
issue carries with it the thbught of limiting
instructidns whenever they are necessary.

PROFESSOR EDGAR: 1 ddﬁ't think it
ddés ét éll.

CHAIRMAN SOULES: Okéy, Rusty.

MR, MCMAINS: Oncé égain in ﬁégligéﬁcé
césés, I thiﬁk it ié 6bviéﬁs what we are trying
to get at, which is in answering this guestion
consider only breakes, 1ookoﬁt, speed, et cecera,

on negligence question, that you ought not to

have to put that in. And you ought to be

.encouraging them to do otherwise. The problem

"is it assumes that we -- that there is somne

generaliéed interpretation of what limiting
instructions mean as distinguished by
explanatory --

PROFESSOR EDGAR: Exéctly.'

MR. MCHMAINS: - whicﬁ is ngt éxactly
valid.

PROFESSOR EDGAR: Wéll, but you see
that's sdmething that has crept int6 the practice,

though, once we adcopted the amendment to Rule 277
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back in 1973 and there is a difterence between
them.

MR. MCMAINS: Correct. And I'm not
sure there is a recognized judicial distinction
among the class of instructions. That is an
explanatory instruction, and albeit if it has a
different office, it is nonetheless an explanatory
iﬁstruction and we deal in here with allowing
explanatory instructions that may be necessary.
And so, I mean, I think that's what Luke's -- I
know that was one of the complaints addresseé in
the letter.

CHAIRMAN SOULES: Exactly.

MR. MCMAINS: I understand what you're

saying.

CHAIRMAN SOULES: I think that all
ins;ructions should be permitted that are proper
to enable a jury to render a verdict and that good
cause should not be a part of the instruction
practice for any instruction. Just -- to me, the
tail end of it, of this first paragraph, takes
care of all instructions and definitions.

MR. MCMAINS: What we're really
talking about is good cause for showing a

different type of submission other than broad form
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gquestions or whatever instructions are necessary.

MR, LOW: Right.

CHAIRMAN SOULES: That's right.

MR. MCMAINS: The only three types
that we're really looking at that are in current
use are broad form questions, specific gquestions,
which we have now just deletéd altogether and a
géneral charge. If we don't authorize specific
questions at all, except implicitely through the
"whenever feasible" or whatever, then you
eliminate check lists by requiring a showing‘of
good cause, basically, and you eliminate general
charge except with the showing of good cause and
it seems to me we've covered =--

(Off the record discussion
(ensued.

MR. BRANSON: I'd 1ike to ask Justice
Pope and Justice Wallace whether or not they
perceive the last paragraph, the last sentence of

this paragraph on explanatory instructions, to

change existing case law on such instructions as

the doctor is not an insurer and mistakes of

judgment.

CHAIRMAN SOULES: Frank, please hold
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that until we're through talking about limiting
instructions because wé need to get this resolved,
if you don't mind, and I will get to you on that.

’ MR. BRANSON: I'm not really talking

about changing the current law.

CHAIRMAN SOULES: Does it bear on the
limiting instruction issue, what you're doing? I
méy not be understahding, Frank, where you're
coming from on that. Is yours a limiting
instruction point?

MR. BRANSON: Well, no, it's a génetal
explanatory instruction.

CHAIRMAN SOULES: Okay. Right now

we're trying to determine whether or not this

committee wants to require a showing of good cause

to get limiting instructions to a broad issue.

Justice Pope.

CHIEF JUSTICE POPE: Now, limiting
instructions got in with this thing on account of
wide variances between the pleadings and the
proof. And, I think, even in a broad charge, if
you have a repetition which I don't think it would
be rare if we did, of the Scott case, where they
alleged A, B, C, D and E and didn't prove those

but they crept in evidence G, H, I and J. Now, I
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— 1 think that would be an appropriate place even in a
I
L\, 2 broad charge for a limiting instruction for the
3 | charge to say you are limited to A, B, C, D and
4 E. That would be good cause.
5 ' So, there is a difference between limiting
6 . instructibn and explanatory instruction.
7 Otherwise, we have a repetition of Scott where you
8 jﬁst submit it to them broadly and then you appeal
9 the case and you demonstrate, well, that wasn't
10 pled and there was an exception to its submission;
Il | therefore, you have to reverse the case.
12 - Now, th could it be corrected, by the-trial
13 g judge saying, jury, when you answer this, we go
14 2 hold you to just what's been pleaded. So, that
15 f-‘would be good cause. There may be a place there
16 ;for it, or the Court may submit good cause upon a
17 -~ for good cause upon showing of good cause, may
18 submit it on a general charge. I don't know.
19 We're pretty close to.the general charge.
20 But there may be a case -- I know there are
21 some people by agreement just submit it to the
22 jury, you know, little bitty cases, but there may
23 be a place for it in that_case or for good cause,
24 a limiting instruction, and I don't know what to
25 say about the checklist form.
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MR. wa: Judge, but what does good
cause mean?

CHIEF JUSTICE POPE: Good reason.

MR. LOW: Which means much discretion
with the Jﬁdge anyway, so why put good cause there
that allows the Judge to do it? He's going to do
it if he's got reason anyhow.

PROFESSOR EDGAR: Because ~-- may I
speak to that?

MR. LOW: Sure.

PROFESSOR EDGAR: My thought on éhat
was this, Buddy, that it's just possible that the

Supreme Court might say to a trial judge that that

was not good cause. At least there is some basis

for review by the appellate court. You see, you

-start off on the premise that you're supposed to

submit on broad form.

MR. LOW: Yes,

PROFESSOR EDGAR: And then the Court
realizes that there is some standard by which the

Court might be a judge from an appellate level if
they submit it any other way. If you don't put

good cause in there, then you're going to be right

- where you are now and judges are just going to

submit themn Qhatever way they want to.
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CHAIRMAN SOULES: San Angelo Sam.
iMR. SPARKS (SAN ANGELO) : I think thé
-~ what Rusty was seaying a while ago about theré's
only three weys to submit it, a general charge, a
brcaéc form and specific guestions.

Whén you take the first sentence, "Iﬁ all
jury cases a couft shall, whenever feasible" --
aﬁﬁ that's the kicker right there -- "whenever
feasible, submit the cause upon broad‘form
guestions.” You don't ﬁeed a gooé cause chowing
that -- what Edgar is talking about bécause if you
submit it on & general charge and you shouidin't
have, it wasn't feasible. You'ré going to get

reversed. You understand? The next sentence just

" needs to say, "However, the Court may submit the

period.

Now, you have eliminated specific questions
totally except when it's not feasible to do it in
a broaag forﬁ. And I would suépbse the Supreme
Court is going to say in a deceptive trade
practice case ﬁot feasible, trespass to try a
title, comp.

You understand that "whenever feasible" has

gct a purpose there, and I think what ycu want to

dao is say, okay, submit this in broad form.
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You've got permission to do if by the general
charge. You understand. And then all the rest of
it is surplus. You get the last sentence to give
instructions, explangtory instructions,
definitions, might include limited, if feasible.
That's what the Supreme Court will tell us, what
is feasible and not.

CHAIRMAN SOULES: Frank Branson.

MR. BRANSON: Let me ask you: Would
it perhaps assist trial practitioners and trial
courts if we're going to leave the good causé in
if we put for good cause shown rather'than just

for good cause? That way you get into the record

what the good cause is and allows the trial judge

to make an informed decision, but further allows

. the party advocating the other side of the

proposition an opportunity to evaluate the merit
of their position.

CHAIRMAN SOULES: 1Is there any
objection to inserting -- if we're going to leave
in the concept for good cause, inserting the words
"shown of record"?

JUSTICE WALLACE: Are we going to add
shown or as stated on the record as shown might

be? You've got to search directly to find it.
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MR. BRANSON: All right. How about as
stated on the record?

CHAIRMAN SOULES: Ok ay.

MR. LOW: Let me answer Hadley's
question posed to me.

CHAIRMAN SOULES: Yes, sir.

MR. LOW: I think the Supreme Court is
g&ing to look at really the question of whether
there is a fair submission. And I don't think
they are going £o be confined to just specifically
this. You know, they've got pretty broad perrs
and if they think that it was not really a <air
submission of the issues raised by the pleadings

and so forth, I think what they are going to look

at rather than necessarily having to hang their

;hat on the wording of good cause, but maybe I'm

wrong. I'll say no more.
CHAIRMAN SOULES: Okay. How many feel
that limiting instructions should be permitted

only on showing good cause on the record? How

many feel the other way, that limiting

instructions should be available as are

explanatory instructions whenever they enable a

jury to reach a verdict?

MR. JONES: Mr. Chairman?
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PROFESSOR EDGAR: What you-all have
done, you've -- well, go ahead Frank.

MR. JONES: Let's get a reading on how
many folks would go with Sam Sparks' suggestion.

CHAIRMAN SOULES: Well, that's what
I'm getting to, Franklin. I'm taking this
sentence that he's discussing one part at a time.

MR. JONES: It seems to me like you
just structuralized that.

CHAIRMAN SOULES: Yes, one part at a
time.

MR. SPARKS (SAN ANGELO): >I'd like to

hear Judge Wallace's thoughts about the term

"whenever feasible.” That term, to me, covers

good cause and instructions or anything else.

MR. REASONER: May I say one thing on
that?

CHAIRMAN SOULES: Yes, sir, Harry.
And then, Justice Wallace, you can give that some
thought.

MR. REASONER: The reason I would
disagree with that is that we know it's feasible
to sukmit anything on a general charge because,
you know, you have Federal Courts that submit

complex --
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MR. SPARKS (SAN ANGELO): But you've
got an instruction to do it broad form. Ycu don't
have an instruction to do it general charge.
You've got an instruction to do it broad form,
whenever feasible. You've got permission to do a
generai charge.

MR. REASONER: And when is it you
w&uld have permission to do it general charge?

MR. SPARKS (SAN ANGELO): You've just
got permission.

MR. REASONER: Well, that's whatlI
mean. You just say do it whenever you want-to.

MR, SPARKS (SAN ANGELO): Whenever
feasible.

MR. REASONER: It's always feasible

;submitted on a general charge.

MR. SPARKS (SAN ANGELO): Good.
That's good.

CHAIRMAN SOULES: Let's take them one
at a time here. The limiting instructions issue
I'd like to dispose of, and then we're going to go
to the last sentence which I think we've already
got a consensus on, and we'll come back to whether

or not good cause should be required to submit on

a general charge. And we're‘changing subjects in
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several ways. Hadley.

PROFESSOR EDGAR: As I understand,
what Luke is now -- Rusty.

MR. MCMAINS: Luke, 1if I may, as 1I
recollect the meeting in the Supreme Court, the
reason for the insertion of good cause was as a
discouragement to do it any other way for the
réason that the current rule has good cause to
submit it on a general charge and the courts won't
do it. We know'that.

So that the thesis, I think, that we opérated
on was that since you can't get a general caarge
now in anf trial court when anybody opposes it

because you've got to have a showing of good cause

and there isn't any trial judge that's going to do

ithat, we know by experience, that if you keep the

same test, then they also are going to be
reluctant to try and do anything other than the
broad form questions. .  That, at least, was the
thesis, I think, when we started.

MR. JONES: I disagree with that, Mr.
Chairman.

CHAIRMAN SOULES: Franklin Jones.

MR. JONES: The rationale in the

subcommittee and as reported to this committee and
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which, as I recall, this committee adopted was, we

wanted to liberalize the Court's option to use

general charge. Consequently, we took the old

language of the o0ld rule which says "for good

cause shown subject to review" and deleted it and

substituted the language siﬁély "for good cause."
Aﬁd I ﬁust disagree with hy friend Rusty that

wé were trfing tg discburage entirely the use of
general charge. We were nbt. And there are
6ccésions when we waht the trial courts tb use a
general charge and that was the consensus of,this
coﬁﬁittee when we adoéted 277 over in the Court's
chaﬁbers.

CHAIRMAN SOULES: Certainly, the

committee voted that for good cause a general

~charge should be considered by trial judges to be

ava;lable iﬁ Texas, and there was no doubt aboﬁt
that, and ‘it was not to be as available as a broad
forﬁ becaﬁse'broad form was to be the éreference
in all cases. And that's the way we wdund ﬁé the
first session on §our reéort, as I remeﬁber it,
Frankliﬁ, and then went back t§ the drawing board
with scme of.tﬁese, and now we're getting down to
the séecifics. |

Just what do you have to show good cause
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for? Thé cbmmittéé has consisténtly takén a
éosition that to sﬁbﬁit & general charge, good
cause had to be shown. Now, there is dissent
about that and Eranklin is in that dissent. He
would like for the general charge to be available
-- just as availablevas a broad form submission,
but that's not where this committee is or has been
ﬁﬁ to now by way of consensus.

So, there's a difference between the
availability --.we have, as a cbﬁmittee, been
intending to propose -- there's a difference;in
the availability of a general charge and a broad
issue charge. General charge is not as available

to the trial judge. And I think that Sam has

Stated it to some extent there that if we say

-"whenever feasible,” that clearly indicates

sigpals of a diséosition or favoring of the broad
charge over anything else. But we can only get
these things resolved one issue at a time.

MR. BRANSON: I'm nét sure as 1
106k --

CHAIRMAN SOULES: Aﬁd wé're Changiﬁg
-- let me -- I wént to get back to whether or not
-- what's going to be the test for getting a

limiting instruction. 1Is it going to be good
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cause, or is it going tb bé if that liﬁiting
instrﬁction énables-the jury to render a verdict,
if it's a proper instruction that enables a jury
to render a verdict. That's the issue we need to
décidé right now. Okay, Hadléy Edgar.

PROFESSOR EDGAR: Nb, I'11 yiéld to
Judge Popé.

| CHAIRMAN SOULES:; Jﬁdg; Paéé.

CHIEF JUSTICE POPE: Wéll, theré ié
sbm;oﬁé éhééd of ﬁé, bﬁt I Qill say this: Why
don't wé resolvé this limiting iﬁstructioﬁ
businéss by droéping doﬁn there to the last

sentence right above the second paragraph so that

it would read this way: "In submitting any case,

.the Court shall submit such limiting or

-explanatory instructions and definitions."

They're different thingsf They serve different
éﬁrposes. And a jﬁdge is gbing tb show a little
bit of sense, énd that takes care of the
limiting.

CHAIRMAN SOULES: Okéy. That dbééﬁ;t
take care of the issue thét's bh the téble,
though.

PROFESSOR EDGAR: Na, it doésn't téké

care of the issue of which I'm concerned.
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CHAIRMAN SOULES: Thé issué on thé
téblé is =-- 1is thé basis oﬁ which you gét a
limiting iﬁstrﬁctiqn goiﬁg to bé gocd causé shown
or enable thé jury -- broper instruction that
enables the jury to render a verdict. Now, Judge,
see right in-the center, that underlying language
is a good cause basis.

CHIEF JUSTICE POPE; Okéy. I
undérstéﬁd thét. I doﬁ't séé aﬁy réasoﬁ thét yoﬁ
should héve to sho& good causé‘to have a 1iﬁiting
instruction to a jﬁry jﬁst s 0 they woh't go éff
hére and take into consideration unpled ﬁat%rial
any more than you have to sho@ good cause for an

explanatory instruction. Well, it's just to help

.enable the the jury to reach a verdict.

CHAIRMAN SOULES: Hadléy Edgar,
rébgttal?

PROFESSOR EDGAR: Wéll, with soﬁé
trépidatién, Judgé Popé, I ﬁéké thé'follbwing
remarks: It seems to me that a limitiﬁg
iﬁstruction is really in the ﬁature of a special
issue. That is, you are confining the jury and
directing the jury in ansQering this question to
consider only brake, speed and lookocut. DNow, that

is a theory of recovery or part of a theory of
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recbvery or & pért of the theory 6f defénsé.
Therefore, thét is éart of the litigant's case.

An explanatory instrﬁction, on the other
hand, is an instrﬁctibn that enables the jury to
render a verdict. Aﬁd that -- and I think Rusty
used this term 6ne time and it's fbr this ?urpose
I certainly think it's adéquat;. Explanatory
idstructions bélong to everybody. Issues belong
t6 the litigaﬁt. And limiting instructions have a
much more substantially different purpose in the
charge than explanatory instructibns dé. Ané,
therefore, it's for that reason that a limiting
instruction in order to preserve error to an

alleged defect in a limiting instruction, a party

preserves error as if it were an issue as

distinguished from it being an instruction.

And so it seems to me that they are different
and that they shaﬁld be treated differently. And
if you simply say that such limiting instructiéns
shall be submitted and that they have the dignity
6r the same prominence in the charge as an
explanatory instruction, then ydu have really
eliminated the basic purpose in how you preserve
error to them, and that's just contrary to what I

think ought to be done.
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CHAIRMAN SOULES: Judg; Popé, did you
havé a réply t6 that?

CHIEF JUSTICE POPE: I'm not éuré I
félloééd évérythiﬂg thét you Qére sayihg. If I
Qant to érbve é nﬁisénce casé and it's got certaiﬁ
eleﬁenﬁs, all I've got to do is, do you fiﬁd from
the preponderance of the evideﬁce that the
défendant maintained a nuisance? All right.
That's his issue. wa, the exﬁlanatbry
instruction thaf he owns, not the world, is the
definition that says this is what a nuisancelis.
It's got this aﬁd this aﬁd this. The same thing

about fraud; the same thing about statute of

limitations; the same thing about trespass to try

.title; one issue and all of the elements. That's

{the explanatory instruction and that belongs to

the'élaintiff. He is entitled to that.

MR. BRANSON: Statute af limitations
belongs.tb the defendant, doesn't it?

MR. MCHMAINS: The discoverf rule
belongs to you.

CHIEF JUSTICE POPE: I'm talkiﬁg about
advéréé éositioﬁs, is what I was thiﬁkiﬁg about.

'CHAIRMAN SOULES: Rﬁsty and thén San

Angelo Sam.
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MR. MCMAINS: wéll, I guésé my -- what
I waé réally praposing is =-- and persbnally as I
perceive the cases, thé wdrd “limitiﬁg
instrﬁctibﬁs" iﬁ the current rﬁles do not appear.
They don't exist in the current rules. They're
only in the case rules. They are, in fact -- 1I
meaﬁ, basically, as I =-- iﬁ the curreﬁt case law,
ag I perceive it, éverythihg is either aﬁ issue
and now a question, an instruction 6r defihitioﬁ.
It doesﬁ't ﬁatter -- 1 ﬁeaﬁ, because that's all
they are. You're either defiﬁing somethiﬁg,
explaiAing something, and the limitation is

nonetheless, in my judgment, an explanation. I

think all limiting instructions, if you were to

follow set theory, are within the set of

- explanatory instructions. Even explanatory

inspructions are not in the current rules, Jjust
instructions.

Now, if you want to take out explanatory and
just say such instructions and definitions as
shall be proper to eliminate this distinction, I
don't think we should be emphasizing limiting
instructions, requiring or not requiring good
causé to give limiting instructions. The only

function of instruction and/or definition should .
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be to help the jury get tb thé right résult undér
the substantive léw.

CHAIRMAN SOQOULES: Right.

MR. MCMAINS: Aﬁd it dééés't mattér
whether that's because 6f thé state 6f bleadings
or whether that's because of the state of
substaﬁtive law. Aﬁd I share Hadley's concern
aﬁout emphasizing it by déliﬁeating limiting
iﬁstructiéﬁs which wbuld be presumed td be, 1
believe, by a lbt of trial courts, a codification
0f what the courts have been referring to as
limitiﬁg instructions. And I doﬁ't waﬁt tb‘
emphasize that either because I think that does
detract from our purpose.

CHAIRMAN SOULES: Let me see if this

Jgéts ét it If we déleté the gbod cause
requirement for limiting instructioﬁ aﬁd theh
strikg explanatory out of the last sentence so it
says that "in submitting any case, the Court shall
submit sﬁch instructions and definitions as shall
be proper to enable the jury to render a verdict,"
that was your suggestion, I thiﬁk, was it ﬁot,
Rusty, that you not use the word "explanatory" or
"limitiﬁg"?

MR. BRANSON: If you do that, you're
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going to oéeﬁ thé dcor fdr éll kinds of
inétrﬁctions.

MR. SPARKS (SAN ANGELO): It's my turn
néxt.

CHAIRMAN SOULES: Okéy. I'm sbrry,
Sam, it is ybur turn.

MR, SPARKS (SAN ANGELO): All right.
We hashed this out once before and we did it on a
ﬁd evideﬁce point. If you élay it lookout, brakeé
aﬁd ééeed aﬁd you've got ﬁo evideﬁce of lookout,
brakes and speed and you've got evidence of
something eise, you're going to get reversed.

Whether there's a limiting instruction in there or

not, you've done away with the other appellate

points.

I thiﬁk we ﬁeed to keep the word "explaﬁatory
ins;ruction" in there; and then to get this down
to where we can handle it, I'd like to make a
motioﬁ. That is, that 277 read as follows: "Iﬁ
all jury cases the Court shall whenever feasible
submit the cause ﬁpoﬁ broad forﬁ qﬁestions. The
Coﬁrt may submit the same -- or the caﬁse upon a
geﬁeral charge. In submitting any case, the Court
shall submit such explaﬁatory ihstructions and

definitions as shall be proper to enable the jury
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fo reﬁder a vérdict." Thet's my motion.

CHAIRNAN SOULES: Is théré a2 second?

MR. MCHMAINS: Second.

CHAIRMAN SOULES: Fﬁrthér discussion?

MR. MCMAINS: I dian't undérstand all
the rules.

CHAIRMAN SCULES: Wéll, heré'é wnat it
dees. It starts 6Qt -- the first sentence 1is thé
same. The secéﬁd seﬁtence, you would strike
"however for good cause" out of the proéosal and
start with a capital T, "The Court may submit the
same =-- the cause upon a general charge," period.
Then yoﬁ woulad sﬁrike everyﬁhing down to "in

submitting any case," and you would leave the last

sentence as it's written. So the first sentence

"The
element of good cause"” would be eliminated from
the secocnd one, and the only thing that you would
have there would be "general charge." Yocu would
nct have the other types of submissions
mentioned. Justiée Pope.

CHIEF JUSTICE POPE: Of course, it is
no secreé that I believe in the broad charée, but
ﬁow let me tell you what we are doing here ncw.

And we may be coming out a little bit foolish. Ve
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say in the first sénténcé that it shall bé a broéd
fbrﬁ charge --

MR. SPARKS (SAN ANGELO): Whénéver
féééiﬁlé.

CHIEF JUSTICE POPE: -- whéﬁéver
feésible. Ndw, thét's godd. And theﬁ in the ﬁext
onhe we say the Coﬁrt ﬁay -- it's oétional -- but
wé say the Court may éﬁbﬁit it on é general
charge. And is that the snly alternative?

CHAIRMAN SOULES:; Yes, sir.

MR. SPARKS (SAN ANGELO) : Né.

Wheﬁever féésiblé, ybu'vé got gbﬁéwhéré thét ybﬁ
céﬁ énswer specific qﬁestibns.

CHAIRMAN SOULES;: That's the only
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